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Tue February number of the London Law Magazine 
contains a review of the decision of Judge Sprague, in the 
District Court of the United States for the District of Massa- 
chusetts,! in the case of The Osprey, 17 Law Reporter, (7 N. 
8.) 384. This decision is in conflict with the decision of 
Dr. Lushington, in the case of The City of London, 4 Notes 
of Cases, 40. Each was the case of a steamer meeting < 
sailing vessel going free. Judge Sprague held that it was 
the duty of the sailing vessel to keep her course, and that 
the entire duty of avoiding her was on the steamer, and 
that in doing this, the steamer might go to the right or left, 
or stop, or back, as the circumstances “of the case re quired. 
Dr. Lushington held that each vessel must keep to the 
right. 

The writer of the article in the Law Magazine regrets 
that Judge Sprague did not follow the precede nt of The 
City of London, and seems to assume that the English 
rule establishes a uniform practice, in all cases, of keeping 
to the right, and treats The Osprey as establishing an ex- 
ception. But the difficulty is, that the English rule is not 
uniform. If a sailing vessel going free meets a sailing 
vessel close-hauled, the latte r, Ww hicl shever tack she may be 


' Not, properly speaking, a “ Court of Massachusetts,” as it is called in the Law 
Magazine. As every American lawyer knows, exclusive original jurisdiction in 
admiralty is vested in the District Courts of the United State s, and cannot be exer 
cised by a “court of Massachusetts,” or by any State court. — Eds. 
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on, must keep her course, and the vessel going free must 
avoid her. The Gazelle, 2 W. Rob. 517; The George, 5 
Notes of Cases, 368; The Woodrop Sims, 2 Dods. 83; The 
Speed, 2 W. Rob. 995, So, if a steamer meets a sailing 
vessel close-hauled, the latter must keep her course, which- 
ever tack she may be on, and the steamer must avoid her. 
The Shannon, 2 Hagg.173; The Columbine, 2 W. Rob. 227; 
The Gazelle, 2 Ib. 517; The Birkenhead, 3 Yb. 35; The 
Vivid, 7 Notes of Cases, 127. And, in each of these cases, 
the vessel which has the sole duty of avoiding the other, 
is not obliged to go to the right, but may take any course, 
and resort to any measures which circumstances render 
most judicious. The Birkenhead, 3 W. Rob. 75; The 
James Watt, 2 Ib. 270. The American rules in these cases, 
are the same with the English. The Northern Indiana, 16 
Law Rep, (6 N. 8.) 434; The Leopard, Davies, 193; St. John 
v. Paine, 10 How. 556; Newton v. Stebbings, 10 Ib. 586. 

The following is a fair synopsis of all the cases in which 
the law has been applied; and, indeed, of all cases that 
can arise between vessels under way, and sailing in differ- 
ent directions, so as to meet each other: 

I. Two sailing vessels, each going free. Rule. — Each 
goes to the right. 

II. Two steamers. Rule.— Each goes to the right. 

Ill. Two sailing vessels, each close-hauled. Rule. — 
Each keeps to the right. Or, as it is more commonly 
stated, the vessel on the larboard tack keeps off, and the 
vessel on the starboard tack keeps on. This is, in fact, 
only another way of stating the rule that each keeps to the 
right, the vessel on the starboard tack being already as far 
to the right as she can go. 

IV. T wo sailing vessels, one close-hauled and the other 
free. Rule.—The vessel close-hauled must keep on (which- 
ever tack she be on), and the vessel free must avoid her 
and, in performing this duty, she may go to either side, or 
take any measures that are expedient. 

V. A steamer, and a sailing-vessel close-hauled. Rule. 
— The sailing vessel must keep her course, and the steam- 
er must avoid her; and, in doing so, she may go to either 
side, or take any measures that are expedient. 

In these five cases, the rules of the two countries agree 
in all respects. 

VI. A steamer, and a sailing vessel free. In this case 
the rule in the two countries varies, as we have stated. 

A little re-examination of the above rules will show the 
writer of the English article, that there is no uniform rule 
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of keeping to the right. On the contrary, that is the rule 
only in three cases out of five. 

The question between the English and the American 
courts was not whether a uniform rule should be followed, 
or an exception introduced ; but whether case VI. belonged 
properly with cases I. II. and IIL, which are cases of ves- 
sels on an equality, or with cases IV. and V., which are 
cases of vessels on an inequality. Dr. Lushington puts it 
with cases I. II. and IIL, and Judge Sprague with cases 
[V.and V. Dr. Lushington’s reason is, that the case is 
like that of case I., two sailing vessels, each free, and upon 
a substantial equality, because a steamer is said always to 
have a free wind. Judge Sprague’s reason is, that the 
steamer has a great advantage over a sailing vessel, even 
when going free, because she can stop, or back, or alter 
her speed, and being independent of the wind, can regain 
her position more easily, and is not liable to loss from a 
change of the wind, or from its ceasing altogether. 'There- 
fore he treats case VI. as one of ine quality. And not only 
did it seem to him that case VI. belonged, on principle, 
with the cases IV. and V., but the gre ater convenience 
seemed to lie in the same disposal of it. So far from the 
English rule creating greater uniformity, it seemed to Judge 
Sprague to create greater diversity and di unger of collision. 
By the English rule, when a steamer meets a sailing vessel, 
the master of the steamer must ascertain, at his peril, 
whether that vessel is close-hauled or free. If she be close- 
hauled, he knows that she must keep her course, and that 
he has the sole duty of avoiding her, and the consequent 
privilege of the choice of means. (Case V.) But if she 
be going free, each is to keep to the right. By the Ameri- 
can rule, whenever a steamer meets a sailing vessel, there 
is but one thing to be done, whether the vessel be free or 
close-hauled, and that is, the sailing vessel must keep on, 
and the steamer has all the duty of “avoiding her. 

There were other reasons which necessarily influenced 
the decision of Judge Sprague, as appears by the report. 
The case was not a new one in the American courts. ‘The 
cases of The Leopard and Northern Indiana, and of St. John 
v. Payne, and Newton v. Stebbings, above cited, were con- 
sidered by him as confirming his view of the law, and it 
was clez urly proved before him that the established usage 
on the American waters was in accordance with his view 
of the law. Although an American court would follow 
the lead of a well established English authority, on a 
matter of navigation, where a common rule is so desirable, 
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yet it can hardly be expected that it would do so where 
the established usage on the American waters, the clear 
weight of American judicial authorities, and, in the opin- 
ion of the court, the better reason and greater convenience, 
are against that rule. 

Entertaining the greatest respect for the learning and 
genius and taste which have adorned the E1 nglish Court of 
Admiralty, and admiring the general equitable character 
of its decisions, we must yet say that in this particular 
case, we think the principle and the greater convenience, 
in the present state of the law of collision, are against its 
decision, and that our own judge, having also the weight of 
American authorities and the established American usage 
to look to, could not have taken any other course than he 
did take. We say, in the present state of the law; for, 
we do not doubt that if the law had established a general 
rule of going to the right in all other cases, it would have 
been followed here. But the law having been settled upon 
reasons of equity and convenience, applicable to the differ- 
ent positions of vessels, resulting in the establishment of 
two rules, the test was not uniformity, but the analogy of 
principle and equity. The question whether by treaty, or 
by legislation in each country, a uniform rule of keeping 
to the right in all cases should be established, is a different 
question. ‘The answer to it depends upon the considera- 
tion whether the benefits of a uniform rule in all eases, are 
sufficient to overbalance the inequality and disadvantage 
in which vessels in certain positions will be placed. 


Since the above decisions have been given, and since 
the writing of the above article, we have received a copy 
of the “ Merchant Shipping Act” of 17 & 18 Victoria, 
which went into operation in Great Britain on the first day 
of May last. This act is a revision of the entire statute 
law of the mercantile marine, in five hundred and forty- 
eight sections, and establishes many important principles. 
Among others, section 296 makes it the duty of all ves- 
sels, whether steam or sailing vessels, when meeting any 
other vessel sailing in an opposite direction, whether steam 
or sailing vessel, without reference to which tack either be 
on, if there is reason to apprehend collision, to put the 
helm to port and go to the right, “ unless the cireumstances 
of the case are such as to render a departure from the rule 
necessary in order to avoid immediate danger.” The ques- 
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tion, now, in Great Britain, is no longer a judicial question, 
but a matter of positive enactment. This statute will, no 
doubt, be brought to the attention of our Congress at its 
next session. 

We have also received the decision of Hon. Henry Black, 
the accomplished judge of the Vice Admiralty Court of 
Lower Canada, in the case of The Inga, in which he fol- 
lows the late British statute, which also corresponds with 
the rule of the Trinity House of Quebec. In his opinion, 
he makes favorable reference to Judge Sprague, in the case 
of The Osprey, but considers himself bound by the British 
statute and the established practice in Canada. ‘This case 
furnishes an additional reason for the establishment, by 
statute, of a common system in the two countries. 


Recent American Decisions. 


Circuit Court of the United States for the District of Mich- 
igan. June Term, 1855, at Detroit. 


Tut Scow Perret. 


Collision between a vessel descending the St. Clair river and another an- 


chored in the current —— Usage of the river to keep an anchor watch when 
so anchored —— Negligence. 


McLean, J.— This is an appeal from the District Court 
in Admiralty. 

The libellant, as the owner of the schooner Avenger, 
filed a libel against the respondent, each vessel being more 
than twenty tons burthen, in which he alleges that the 
Avenger, being on a voyage from the port of St. Clair to 
the port of Detroit, loaded with lumber, came to anchor in 
the river St. Clair, below Newport, and was carelessly and 
negligently run into by the respondent, and materially 
injured, &e. 

The collision is not denied in the answer, but the de- 
scription of it given in the libel is alleged not to be correct. 
It appears the schooner got under way from St. Clair 
about dark, in December, 1852, and drifted down the river 
to a point opposite Belle river, where she came to anchor, 
as the witnesses of the libellant say, much nearer the 
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American than the Canada shore; other witnesses consid- 
ered her in the channel, very near the middle of the river. 
It was a moonlight night, so that objects on the river could 
be seen at a great distance. 

The same evening, the scow Petrel, in descending the 
river about one o’clock, ran into the schooner on the. star- 
board bow, at the cathead, her jib-boom entering between 
her foremast and fore-rigging. The two vessels then 
dragged down the river a short distance. The schooner 
lost an eye-bolt and a flying jib-boom, guys, and one of 
her martingale ropes; also two stanchions, a chainplate 
and a piece of her rail. 

The captain of the Petrel came on board the schooner, 
and wanted, as some of the witnesses say, while others 
state differently, to cut the rigging of the schooner, which 
her captain would not permit; but an anchor was thrown 
out astern, with the object to change the position of the 
schooner and separate the vessels. This succeeded, and 
the Petrel sheered off. 

The captain of the Petrel,in his deposition, says, that 
he remained on deck until between twelve and one o’clock ; 
at this time there was a light breeze, and he went below. 
In about twenty minutes, hearing some one on board say 
there was a vessel ahead down the river to the leeward, he 
came on deck, and seeing there was no wind, the man 
forward was ordered to let go the bow ane hor, and they 
payed out twenty to twenty -five fathoms of chain. At 
this time the Avenger was off from a quarter to half a 
mile. Perceiving that the chain would not bring the 
Petrel up, the captain got upon the highest part of his 
vessel, —it being lo: aded with lumber, — so that he could 
see the schooner, and he hallooed as loud as he could to 
the men on board the schooner to shift their helm. The 
Petrel was then drifting down the middle of the river. 
Other individuals also on the deck of the Petrel con- 
tinued hallooing to the men on the schooner to shift their 
helm. After the chain was all paid out, it was found that 
the anchor would not hold the Petrel, she then being about 
a quarter of a mile from the schooner. The hallooing was 
continued on board the Petrel until she was within a few 
yards of the schooner, and in the act of running into her. 
The mate of the Petrel was at the helm, and used his 
utmost efforts to turn her to the American side of the 
river, but there was not wind enough to allow her to mind 
her helm. When the jib-boom was nearly or quite over 
the sloop, the captain saw a man jump out of the cabin 
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of the schooner, and cry out there was a vessel running 
into them. Previous to this he had neither heard nor seen 
any one on the sloop. At this time, some four or five per- 
sons came out of the cabin. 

The supposition that there could have been a watch on 
the schooner, is inconsistent with the facts proved. If a 
watch had been asleep on the deck, he must have wakened 
by the outcries of the persons on board the Petrel as they 
approached the schooner. No person was seen on deck 
until the moment of contact, which was too late to avoid 
the mischief. Had the helm of the schooner been shifted 
in time, it is believed the Petrel would not have struck 
her. 

The stress of the argument in behalf of the libellant is, 
that there was on board the Petrel a larger anchor than the 
one thrown, which, if it had been used, would have arrest- 
ed the drifting of the vessel. A larger anchor was on 
board the Petrel, but the smaller one, which was thrown, 
was generally used. Whether this was negligence on the 
part of the commander of the Petrel, depends upon the 
circumstances under which he acted, and the degree of 
vigilance required by the colliding vessel. 

Before this point is considere d, it may be well to inquire 
what duties, if any, were imposed by usage or otherwise 
on the anchored vessel. ‘That the schooner was in the 
channel of the river is proved by the floating of the Petrel. 
There being no wind, she was not under the control of her 
helm; she consequently followed the course of the current 
and ran into the schooner. 

The excuse of the captain of the schooner for not ap- 
proaching near the American shore was, that the wind had 
lulled, and the vessel could not be so directed. She was, 
therefore, anchored in the channel, and consequently sub- 
jected to greater danger from descending vessels, carried 
by the current. At the place of anchorage, it is shown, 
that the current ran at from six to seven miles an hour. 

It is proved by experienced commanders and seamen 
well acquainted with the navigation of the St. Clair river, 
that what is called an anchor watch is necessary where the 
vessel is anchored in the current; that where there is no 
current, such watch is not used, nor is it necessary. And 
this usage is shown by a majority of the witnesses, and by 
those who are most experienced in the navigation of. the 
St. Clair river. ‘The propriety of this usage appears from 
the occurrence under consideration. Had the schooner 
been anchored out of the current, the collision could not 
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have happened. The master of the schooner Fortune in 
his deposition says, that a watch on board the vessel an- 
chored in the current is necessary for the safety of the 
crew and others navigating the river. 

The captain of the Petrei, when nearly half a mile from 
the schooner, finding that his vessel would not obey the 
helm, and was carried by the current, cast the bow anchor 
to stop or retard its progress. An outery was made by 
himself and his hands to persons on board the schooner to 
shift their helm, and they continued to pay out the chain 
of the anchor to its full length, and still the force of the 
current dragged the anchor. ‘The outcry was continued 
until the vessels came in éontact; and not until then, ora 
moment before, was any person seen on the deck of the 
schooner. 

From the known usage to keep an anchor watch where 
a vessel is moored in the current of a river, the captain of 
the Petrel had a right to expect that the usual watch was 
kept, and that the helm could be so shifted as to ward a 
collision with a floating vessel. With this presumed 
knowledge, the conduct of the Petrel must be examined. 
On approaching the schooner, the captain and mate and 
some others were on deck. ‘The anchor which had been 
thrown must have retarded the vessel, but she was not 
under the command of her helm. They hoped by their 
outcries to arouse the crew of the schooner, until the *y had 
approached too near the anchored vessel to arrest the float- 
ing Petrel by casting the large anchor. 

The rule is a reasonable one, that the moving vessel 
should avoid a collision. But this is founded on the hy- 
»0thesis that the vessel is under the command of her helm. 
Where this is not the case the reason of the rule fails, and 
the obligation imposed by it. 

The officers and crew of the schooner were all below, 
without a watch, and some of them, as stated, were about 
to retire. This shows great remissness in those who had 
charge of the schooner, especially as she was at anchor in 


the current of the river. 


Reasonable care was required from the captain and crew 
of the Petrel to avoid a collision, and this they seemed to 
have exercised. An extraordinary effort, under ordinary 
circumstances, is not required. Indeed it is not perceived 
that under the greatest emergency, anything could have 
been done by the captain of the Petrel which was not 
done, except to cast the large anchor. And the omission 
to do this, under the circumstances, is no evidence of neg- 
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ligence or want of care. He had a right to expect some 
degree of diligence on the part of the schooner, but in this 
he was disappointed. ‘The crew of that vessel, if not 
asleep, were below, and were not aware of the approach 
of the Petrel until it was too late to throw the schooner 
out of the line of the floating vessel. Being at anchor, 
this might have been done by a proper use ‘of the helm. 
Having failed to use ordinary vigilance, the owner of the. 
schooner can have no claim against the Petrel for dam- 
ages 

The judgment of the District Court is affirmed. 

S. D. Miller, for libellant and appellant; Walker and 
Russell, for claimant and appellee. 





Supreme Judicial Court of Maine. Hancock County, 
June, 1855. 


Lawrence Donanor v. Joun D. Ricuarps er AL. 


Parent’s right of action for a wrong to his minor child. 


In no case can a parent maintain an action for any wrong done to his minor 
child, unless he has sustained some direct pecuniary injury therefrom, 
in consequence of some loss of service or expenses necessarily conse- 
quent thereupon. 

So an action cannot be sustained by the father of such child against a su- 
perintending school committee, in Maine, for expelling the child from 
school for a refusal to comply with the orders of her instructor to read 
in the common Protestant version of the Bible, -— such reading being a 
part of the general course of instruction, and this version being directed 
to be used in such course. 


Tue facts in this case sufficiently appear-in the opinion 
of the court, by 

App.eton, J.— This suit is brought by the plaintiff, 
father of Bridget Donahoe, against “the defendants, the 
superintending “school committee of the town of E llsworth, 
for expelling her from school for a refusal to comply with 
the orders of her instructor to read in the common version 
of the Bible, designated in the report as the Protestant 
version, — such reading being a part of the general course 
of instruction, and this version being directed to be used 
in such course. The question presented is, whether the 


1 Perhaps we ought to apologize to our readers for devoting so much space to 
the following opimons. But the authority of the court, and the interest of the sub- 
ject discussed, must be our excuse. 
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father, if such expulsion were wrongful, has thereby re- 
ceived any such injury as will entitle him to pecuniary 
compensation. 

A minor child is subject to the commands of its father 
during minority, and the father is entitled to its services. 
Being entitled to such services, he can maintain an action 
for any wrongful act done to the child, by which it is dis- 
abled or made less able to render its due and accustomed 
service. ‘I'he loss of service in such case is held to be the 
gist of the action. Hall v. Hollander, 4 Barn. & Cress. 660. 
This principle, however, has been so far extended as to 
enable the father, when the child is too young to render 
any service, to recover in case of a bodily injury for the 
trouble and expense he may have incurred in the care and 
cure of such child. Dennis v. Clark, 2 Cush. 347. But 
in such case he cannot recover for the injury done to his 
parental feelings, or for the pain and suffering, or the cir- 
cumstances of insult and aggravation with which the in- 
fliction of the i injury may hav e been attended. Flemington 
v. Smithers, 2 C. & P. 292; WW hitney v. Hitchcock, 4 Denio, 
461. For injury to the pe rson, the reputation, or the prop- 
erty, the suit must be in the name of the child, and the 
damages be awarded in accordance with the circumstances 
which may have ace ompanie :d and aggravated the wrong. 

In this case, there is no act done by which the ability of 
the child to render service is diminished. The school is 
for her benefit and instruction. ‘The education is given to 
her, and if wrongfully deprived thereof, the loss of such 
deprivation falls on her. ‘The wrong committed, the injury 
done, is done to her alone; and if her rights have been 
violated, she alone is entitled to compensation. 

The claim of a plaintiff under circumstances like those 
in the prese ‘nt*case, have heretofore been examined and 
determined by courts entitled to the highest consideration, 
and with an entire uniformity of result. In Spear v. Cum- 
mings, 23 Pick. 224, it was held that the teacher of a town 
school was not liable to any action by a parent for refusing 
to instruct his children, there being no privity of contract 
between them. In Sherman v. Charlestown, 8 Cush. 160, 
Suaw, C. J., referring to the case just cited, remarks that 
the court were of the opinion, among other reasons, that 
the action was misconceived, “because the father is not 
the person injured and entitled to recover damage in his 
own right.’ In Stephenson v. Hall et al., 14 Barb. 222, it 
was held that an action wil! not lie in be half of a parent 
against the town superintendents of public schools for ex- 
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pelling and excluding the plaintiff’s minor child from the 
common school; nor for damages sustained by the parent 
in bringing an appeal to the State superintendent of com- 
mon schools to get such child reinstated in the school. In 
this case, after a very careful and elaborate examination 
of all the authorities bearing upon the question, ALLEN, J., 
says: “ I have searched in vain for a precedent sustaining 
an action of this character. I believe it is the first attempt 
of the kind that has been made in our courts of justice.” 
In no case can a parent sustain an action for any wrong 
done to the child, unless he has incurred some direct pecu- 
niary injury therefrom in consequence of some loss of ser- 
vice or expenses necessarily consequent thereupon. Upon 
principle, as well as authority, the action cannot be main- 
tained. 
Plaintiff nonsuit. 


Bripcet DoNnanor, BY HER NEXT FRIEND, v. Joun D. 
Ricnards ET AL. 


Power of superintending school committees in Maine to prescribe the course 
of instruction and the books to be used in the public schools —- especially 
the reading of the Protestant version of the Bible. 

No action lies in Maine against a superintending school committee for ex- 
pelling a child from school for a refusal to comply with the orders of 
her instructor to read in the common Protestant version of the Bible, — 
such reading being a part of the general course of instruction, and this 
version being directed to be used in such course. 


App.eton, J.— li was decided in Donahoe v. Richards, 
that the expulsion of a minor child from the public schools 
by the superintending school committee, even if wrongful, 
was no violation of any legal right of the parent, and 
would not entitle him to maintain an action therefor: that 
the wrong in such case is committed against the child, and 
that if entitled to redress, it must be sought in its name. 

The present suit is by the minor, for her alleged wrong- 
ful exclusion from school in consequence of her refusal to 
read in one of the books directed by the defendants, who 
are the superintending school committee of the town of 
Ellsworth, to be used in the school of which she was a 
member. 

The questions involved in the decision of this case are: 
their liability, when acting in good faith in the discharge 
of their duty, to an action at the suit of the individual 


1 Ante. 
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expelled, even if the exe ‘lusion was erroneous ; their powers 
as to the selection of books to be used; their he ‘gal right to 
expel a scholar in case of a refusal to read in a book by 
them prescribed; the constitutionality of a regulation by 
which the Bible, - or any version of it, is design: ited as one 
of the books to be used. 

The education of the people is regarded so much a 
matter of public concern, and of such paramount impor- 
tance, that the constitution of this State imposes on the 
legislature the duty to make suitable provisions for the 
support and maintenance of the public schools. “ A gen- 
eral diffusion of the advantages of education being essen- 
tial to the preservation of the rights and liberties of the 
people, to promote this important object, the legislature 
are authorized, and it shall be their duty, to require the 
several towns to make suitable provision, at their own ex- 
pense, for the support and maintenance of public schools.” 
— Const. art. 8. 

This requirement of the constitution can only be ren- 
dered effectual by the enacting of fitting and appropri: ate 
laws. Different acts have been passe d at diflerent times 
to carry into full effect this constitutional duty. In 1850, 
the previous legislation of the State on this subject was 
repealed and new enactments passed, which still remain in 
force, and under which the defendants justify their acts. 

1. The defendants are public officers discharging impor- 
tant public trusts, and, in the exercise of this authority, 
necessarily clothed to a certain extent with judicial powers. 
In doing the act of which complaint is made, they were 
acting under the obligations of official duty and the sane- 
tions of an oath. The plaintiff claims that when thus 
acting, and without malice or intentional wrong on their 
part, they can be held responsible in damages for an erro- 
neous decision,—an error of judgment either as to the 
facts or as to the consequences rightly deducible therefrom. 
In fine, that they should be held liable if they erred in 
judgment upon a matter submitted to their determination, 
and upon which they were bound to act. ’ 

By the act of 1850, ec. 193, art. 5, § 1, the powers and 
duties of superintending school committees are defined 
and established, and the authority is given them “to expel 
from any school any obstinately disobedient and disorderly 
scholar, after a proper investigation of his behavior, if 
found necessary for the peace and usefulness of the school ; 
also to restore him to the school, on satisfactory evidence 
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of his repentance and amendment.” After investigation, 
theygare to determine what is to be done. If in the dis- 
charge of their duty, i in good faith and integrity, they err, 
it is only what is incident to all tribunals. ‘Io’ hold them 
legally responsible, in such a case, would be to punish 
them for the honest convictions of the understanding in 
the decision of a matter submitted to them, and upon 
which, having assumed jurisdiction, they could not right- 
fully w ithhold a decision. ‘The general principle is estab- 
lished by an almost uniform course of decisions, that a 
public officer, when acting in good faith, is never to be 
held liable for an erroneous judgment in a matter submit- 
ted to his determination. All he undertakes to do is to 
discharge his duty to the best of his ability, and with in- 
tegrity. ‘hat he may never err in his judgments, or that 
he may never decide differently from what some other 
person may think would be just, is no part of his official 
undertaking. 

The plaintiff rests her right to recover upon the case of 
Lincoln v. Hapgood, 11 Mass. 350, where it was held that 
an action could be maintained against the selectmen of a 
town for refusing to receive the vote of a qualified elector, 
although not chargeable with malice. ‘This decision, 
though regarded as law in Massachusetts and in this 
State, is at variance with the law as established in En- 
gland and in most of the States of this Union, in which 
the question has arisen. In the opinion of Parker, C. J., 
in Lincoln v. Hapgood, reference is made to Harman v. 
Tappenden, 1 Fast, 563, where the law was held otherwise. 
The doctrine of Harman v. Tappenden was subsequently 
affirmed by Ansorrt, C. J., in Cullen v. Morris, 2 Stark. 577. 
In Jenkins v. Waldron, 11 Johns. 114, the court say that in 
their opinion it “would be opposed to all the principles of 
law, justice and sound policy, to hold that officers, called 
upon to exercise their deliberate judgments, are answerable 
for mistakes in law, either civilly or criminally, when their 
motives are pure and untainte -d with fraud or malice. 
Such, too, was regarded as the law in New Hampshire, i in 
Whee ler v. Patterson, 1 N. H. 88, and in ‘Tennessee, in Bail 
v. Batts, 8 Humph. 226. 

But without impugning the authority of Lincoln v. Hap- 


good in reference to the point there decided, it may be 


sufficient to remark that the doctrine therein set forth pre- 

sents no such equitable considerations in its favor, as to 

require it to be extended to cases to which it is not directly 
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applicable. Such, indeed, seems to have been the view of 
the court of the State in which that case was decided, in 
other instances where its authority was invoked. In Spear 
v. Cummings, 23 Pick. 224, it was held that the teacher of 
a town school was not liable to an action by a parent for 
not instructing his children; and, in the opinion delivered, 
the court remarked that the principle established in Lincolp 
v. Hapgood “is not applicable to the case under consider- 
ation, and cannot be relied on as a precedent.” In Griffin 
v. Rising, 11 Met. 339, it was decided that no action could 
be maintained against assessors, by an individual who is 
liable to taxation, for their omission to tax him, whereby 
he lost his right to vote at an election, unless it be shown 
aflirmatively that they omitted to tax him wilfully, pur- 
posely, or with a design to deprive him of his vote. In 
Wilkes v. Dinsman, 7 How. 59, it was held in a suit 
brought by a marine against the commanding oflicer of a 
squadron, that the commander was a public office r, invest- 
ed with certain discretionary powers, and that he could 
not be made answerable for any injury when acting within 
the scope of his authority, and not influenced by malice, 
corruption or cruelty; that his position was quasi judici ial 
that the acts of a public officer, in public matters within 
his jurisdiction, and where he has discretion, are to be pre- 
sumed legal; and that it is not enough to show he com- 
mitted an error in judgment, but it must have been a mali- 
cious and wilful error. The plaintiff would seem not 
entitled to recover according to the generai principles and 
analogies of the law. But the very question here pre- 
sented arose in New York, in Stephenson v. Hall, 14 Barb. 
222, in which it was held that the action could not be 
maintained. In delivering the opinion of the court, ALLEN, 
J., says: “The trustees have the power, and it is their 
duty, to dismiss or exclude a pupil from the school, when, 
in their judgment, it is necessary for the good order and 
proper government of the school so to do. They had no 
personal interest to gratify or benefit; they were acting for 
the public without salary or reward ; they acted, as they 
believed, judiciously, in a matter of discretion, pertaining 
_ to the duties of their office. If. they erred in judgment in 
such case, they ought not to be liable to an action.” 
The defendants, therefore, however much they may have 
misjudged their duty, are not liable if they acted honestly 
By the act before referred to, under article 5, section 
1, among various powers and duties conferred upon the 
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superintending school committee, they are empowered, 
«fourthly, to direct the general course of instruction, and 
what books shall be used in the respective schools.” 

The right to prescribe the general course of instruction 
and to direct what books shall be used, must exist some- 
where. The legislature have seen fit to repose the author- 
ity to determine this, in the several superintending school 
committees. ‘They may, there fore, rightfully exercise it. 

The power thus conferred is in the most literal and ex- 
plicit terms. The power of establishing by-laws is given 
to the seve ral city governments of the State. This court 
is authorized to est: ablish rules for the regulation of busi- 
ness in court. ‘The only restrictions in either case is, that 
by-laws and rules thus established shall not conflict with 
the statutes and constitution of the State. Within these 
limits they have all the force and vigor of legislative enact- 
ments. Soin this case the same general and extensive 
power over this subject-matter is granted, and the course 
of studies and the books prescribed by the superintending 
school committee are to be regarded as if established and 
prescribed by the act of the legislature. 

The power of selection is general and unlimited. It is 
vested in the committee of each town. It was neither 
expected nor intended that there should be entire uniform- 
ity in the course of instruction, or in the books to be used 
in the several towns in the State. The very distribution 
of power manifestly shows that no such intention could 
have existed. The manner of its exercise must de spend 
upon the judgment, discretion and intelligence of the dif- 
ferent committees. ‘The actual selection at any given 
time and place, depends upon the views and opinions of 
those upon whom the law devolves this duty. ‘The power 
of ultimate decision must rest somewhere. No right of 
appeal is granted. No power of revision is conferred upon 
any other tribunal. Because the right of selection may be 
injudiciously or unwisely exercised, it by no means follows 
that it does not exist. This court cannot make an affirma- 
tive rule as to what books shall be selected, nor a negative 
rule prescribing what shall not be used, if the right to se- 
lection be exercised in conformity with existing statutes 
and the constitution. The power of selection includes 
that of making injudicious and ill-advised selections, but 
there being no right of appeal, the selection is binding and 
conclusive. 

But the argument is pressed upon our consideration, 
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that immoral and irreligious books may be selected, — that 
children may be required to read the works of Strauss, or 
of Bentham, or of Hume. ‘This may be so. But the ex- 
ercise of power which is the subject of complaint in this 
case, is not in that direction, nor is the danger that it will 
be, regarded as very urgent. ‘The legislature may undoubt- 
edly make such a gelection. So they may repeal any 
statute by which a crime, however atrocious, is punished; 
for the right to impose a punishment includes the right to 
modify or repeal it. If the legislature, acting within con- 
stitutional limitations, should prescribe a course of instruc- 
tion however unwise, or books however immoral, we are 
not aware of any power on the part of the court to inter- 
fere. ‘The abuse of a power is no argument against its 
existence. It is of the essence of all power that it may 
be exercised unwisely or abused by those to whom it is 
intrusted. 

In the case supposed, the remedy is obvious and at hand. 
It is to be found where are found all the remedies for bad 
legislation, —in the people. They elect those by whom 
the laws are passed. If the legislature enact laws unwise, 
impolitie, removing the restraints on vice, or giving impu- 
nity to crime, the. people have only to choose those for 
their agents by whom such legislation will be repealed. 
But if they will immoral legislation, — that murder shall 
remain unpunished, or that the reading books of the young 


shall be such as are adverse to the recognized principles of 


morality,—no power is given to this court to inhibit or 
annul such legislation. So if the committee, acting within 
their authorized limits, shall make an unwise and improper 
selection of books, the power to correct their misdoings is 
with those by whom they were elected, and whose wishes 
they have violated. This government rests upon the great 
constitutional axiom, “ that all power is inherent in the peo- 
ple.’ \t fully and implicitly relies upon them, and if that 
reliance fails, then this experiment of self-government must 
be regarded as a failure. 

3. If the right to direct the course of instruction and the 
books to be used is given, the right to enforce obedience to 
the determining power must manifestly exist, or the deter- 
mination will be ineffectual. It would be worse than idle 
to grant this power to direct, if any one can set at nought 
the action of the committee. 

The committee may enforce obedience to all regulations 
within the scope of their authority. If they may select a 
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book, they may require the use of the book selected. If 
the plaintiff may refuse reading in one book she may in 
another, unless for some cause she is exempted from the 
duty of obedience. If she may decline to obey one re- 
quirement, rightfully made, then she may another, and the 
discipline of the school is at an end. It is for the com- 
mittee to determine what misconduct requires expulsion. 
That is expressly left to their determination. “It may be 
urged,” says Suaw, C. J., in Sherman vy. Charlestown, 8 
Cush. 165, “ that if this power exists in school committees, 
they may exercise if arbitrarily and unjustly; but the an- 
swer is, that such a power must exist somewhere; that all 
power conferred for good may be abused to wrong uses; 
but this power is intrusted to bodies under all the r respon- 
sibilities which can bind any public officers to the faithful 
performance of duty in such a trust. ‘hey are chosen by 
their fellow-citizens for their supposed capacity, impartiality 
and fitness, and they are liable to be removed by the same 
constituents.” 

It is not necessary to consider whether they acted wisely 
or not. If they acted in good faith in the exercise of their 
duty, they must be regarded as most clearly within the prin- 
ciples established in Stephenson v. Hall, 14 Barb. 222, and 
Dinsman v. Wilkes, 7 How. 89. 

4. The plaintiff seeks to avoid those conclusions by de- 
nying that the book selected was one in which she could 
be constitutionally compelled to read upon pain of expul- 
sion, in case of her refusal to obey. She claims exemption 
from the general duty of obedience, from the particular 
character of the book in which she was required to read. 

The question, therefore, is, whether, if the legislature 
should by statute direct any version of the Bible to be read 
in schools, and should impose the penalty of expulsion in 
the case of refusal, such statute would be a violation of 
the constitution. 

The use of the Bible as a reading book is not prohibited 
by any express language of the constitution. 

Is its use for that purpose in opposition to the spirit and 
intention of that instrument? 

If it be not,—if it be a book which may be directed 
within the spirit and meaning of the constitution to be 
used in schools, — it is obvious ‘that its use may be required 
of all; for a regulation which any scholar may violate 
with impunity would cease to have the force and effect of 
a rule. 

17* 
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The case finds that the superintending school committee 
directed that the English Protestant version should be used 
in all the public schools of Ellsworth, and that all who 
were of sufficient capacity to read therein should be re- 
quired to read that version in school. ‘This is the requisi- 
tion of which complaint is made. 

The common schools are not for the purpose of instruc- 
tion in the theological doctrines of any religion or of any 
sect. ‘The State regards no sect as superior to any other, 
and no theological views as peculiarly entitled to prece- 
dence. It is no part of the duty of the instructor to give 
theological instruction, and if the peculiar tenets of any 
particular sect were so taught, it would furnish a well 
grounded cause of complaint on the part of those who 
entertained diflerent or opposing religious sentiments. 

But the instruction here given is not, in fact, and is not 
alleged to have been, in articles of faith. No theological 
doctrines were taught. ‘The creed of no sect was atlirmed 
or denied. ‘The truth or falsehood of the book in which 
the scholars were required to read, was not asserted. No 
interference, by way of instruction, with the views of the 
scholars, whether derived from parental or sacerdotal au- 
thority, is shown. 

The Bible was used merely as a book in which instruc- 
tion in reading was given. But reading the Bible is no 
more an interference with religious belief, than would read- 
ing the mythology of Greece or Rome be regarded as in- 
terfering with religious belief, or an affirmance of the 
pagan creeds. A chapter in the Koran might be read, yet 
it would not be an affirmation of the truth of Mahomme- 
danism, or an interference with religious faith. The Bible 
was used merely as a reading book, and for the informa- 
tion contained in it, as the Koran might be, and not for 
religious instruction; if suitable for that, it was suitable 
for the purpose for which it was selected. No one was 
required to believe, or punished for disbelief, either in its 
inspiration or want of inspiration, in the fidelity of the 
translation or its inaccuracy, or in any set of doctrines 
deducible or not deducible therefrom. 

It is made, by c. 193, art. 17, § 7, the duty of all the in- 
structors of youth, whether in public or private institutions, 
“to take diligent care and exert their best endeavors to 
impress on the minds of children and youth committed to 
their care and instruction the principles of morality and 
justice, and a sacred regard to truth; love to their country, 
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humanity, and a universal benevolence; sobriety, industry 

and frug gality ; chastity, moderation and temperance ; and 
all other virtues which are the ornaments of human soci- 
ety.” It will not be insisted that this duty, so beautifully 
set forth, is other than in entire conformity “with the consti- 
tution. Neither is it claimed that the Bible, in any of its 
translations, is adverse to sound morality or those virtues 
here designed as proper to be inculcated. 

The plaintiff, indeed, makes no objection to the Bible 
as a book which she may not rightfully be required to read 
in schools, but only to a particular translation. Indeed, 
the report finds that she was willing to read from the 
Douay version. It is apparent that it is highly desirable 
that in the same class there should be an uniformity of 
books to be used. But if the book is proper, if consonant 
to the soundest principles of morality, then is there any 
translation which can be justly deemed adverse to those 
principles? Does the version in which the plaintiff was 
willing to read contravene sound morality, even in the 
judgment of the defendants? Does the version which the 
defendants required to be read conflict, even in the opinion 
of the plaintifl, with pure morality? If not, then the book 
itself, alike in the judgment of the plaintiff and the defend- 
ants, is one which may be read without reasonable grounds 
of objection in schools. 

But while the book itself would seem to be unobjection- 
able, the controversy arises merely from a difference be- 
tween the version directed by the defendants to be used 
and that in which the plaintiff was willing to read. 

It is the remark of a profound scholar, that there is 
hardly a sentence in any of the best English authors, about 
the meaning of which, if a question of property were to 
depend upon its construction, a doubt might not be raised. 
The unavoidable difficulties of language, its necessary and 
irremediable imperfections, are enhanced, in this case, from 
the circumstance that the Bible was first written in a for- 
eign tongue. ‘The readings of the various canonical books 
are almost innumerable, amounting in the New ‘l'estament 
alone to above thirty thousand, the inevitable result of 
transcription by individuals at different and successive 
times. ‘They consist, for the most part, in the omission 
or insertion of words, in transpositions, or in differences 
of termination where the same word is used. Although 
the various readings are thus numerous, yet but in few 
instances do they affect the meaning. ‘There may bea 
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difference in the authority given to different readings, so 
that probably no two critical scholars could be found who 
would agree upon an entire identity of text. Besides 
variation of the text, even when that is identical, the mean- 
ings to be attached to the same word are frequently nu- 
merous, variant and dependent upon its position in the 
text, and its connection with what precedes and follows, 
Which, therefore, may in fact be the more accurate of 
various versions is a question of scholarly erudition, in 
respect to which there will be a difference of opinion, result- 
ing from the different education and prejudices of individ- 
uals, as well as from the intrinsic and ineradicable difficul- 
ties of the subject. 

When the translation is accomplished, and an agreement 
as to the English word is established, the meaning is still 
a matter of conflict, as is evidenced by the dogmatic the- 
ology of numerous and discordant sects, who, all resorting 
to the same common source of instruction, differ so essen- 
tially in the meaning to be given to its language. 

Such being the case, all that is shown by the selection 
of one version is simply a preference of one over another, 
when there must from necessity be a difference of opinion. 
But in case of numerous translations of a work in itself 
unobjectionable, a preference may be expressed and acted 
upon without infringing upon the just rights of others. 

All that is done is, that a committee for the time being 
prefer one to another. Both, undoubtedly, may be used in 
schools, or both may be excluded therefrom. Or, as uni- 
formity may be desirable, one committee may direct the 
use of one, and another of a diflerent version, according 
to their respective views of expediency. The Catholics 
deny the accuracy of portions of the version commonly 
used by Protestants. ‘lhe Protestants assert that in some 
respects the Douay version is erroneous. Different sects 
of the Protestants express dissatisfaction, in some instances, 
with both. ‘The adoption of one is no authoritative sanc- 
tion of purity of text or accuracy of translation. School 
committees could rarely be found competent to settle those 
questions. It is simply the adoption of a particular ver- 
sion of a work, which, from the idiomatic English of the 
translation and the sublime morality of its teachings, fur- 
nishes the best illustration which the language allords of 
pure English undefiled, and is best fitted to strengthen the 
morals and promote the virtues which adorn and dignify 
social life. 
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The controversy seems to resolve itself into the inquiry 
whether there is any thing in the constitution, which, in 
case of different translations of a work fitting and proper 
for schools, forbids the requirement of the use of a partic- 
ular version as a reading book by those who may consci- 
entiously believe it to have been, in some respects, errone- 
ously made. If so, it is obvious that the particular version 
must be entirely prohibited; for if the plaintiff has a con- 
stitutional right to be absolved from a regulation of the 
school requiring its reading, because it is in conflict with 
her religions, conscientious belief, it is not eas y to perce ive 
why she has not an equally valid ground of objection to 
hearing it read. If so, as others m: iy have their conscien- 
ces, it follows s, not merely that no tri anslation of the Bible 
can be used, but that no book can be used which may con- 
tain any proposition opposed to the conscientious belief of 
any scholar. 

The language of the constitution, upon which the learned 
counsel for the plaintiff relies in support of the grounds by 
him taken in argument, is found in article 1, § 3, and is in 
these words: 

“ All men have a natural and unalienable right to wor- 
ship Almighty God according to the dictates of their own 
consciences, and no one shall be hurt, molested or restrained 
in his person, liberty or estate for worshipping God in the 
manner and season most agreeable to the dictates of his own 
conscience, nor for his religious professions or sentiments, 
provided he does not disturb the public peace, nor obstruct 
others in their religious worship; and all persons demean- 
ing themselves peaceably, as good members of the —— 
shall be equally under the protection of the laws, and 1 
subordination nor preference of any sect or denomin: lie 
to another shall ever be established by law, nor shall any 
religious test be required as a qualification for any ollice or 
trust under this State.” 

The clause in the constitution upon which reliance is 
specially placed, is that “no one shall be hurt, molested or 
restrained in his person, liberty or estate, for worshipping 
God in the manner and season most agreeable to the dic- 
tates of his own conscience, nor for his religious profes- 
sions or sentiments, provided he does not disturb the public 
peace, nor obstruct others in their religious worship.” The 
object of this clause was to protect all—the Mahomedan 
and the Brahmin, the Jew and the Christian, of every di- 
versity of religious opinion, in the unrestrained liberty of 
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worship and religious profession, provided the public peace 
should not thereby be endangered, nor the worship of oth- 
ers obstructed. It was to prevent pains and penalties, 
imprisonment or the deprivation of social or political rights, 
being imposed as a penalty for religious professions and 
opinions. 

It was held by the Supreme Court of Massachusetts, in 
Thurston v. Whitney, 2 Cush. 104, that the rejection of a 
witness, as incompetent, by reason of his want of religious 
belief, was not a violation of the second article of the bill 
of rights, which is similar in its language to the constitu- 
tional provisions in this State, to which reference has been 
made. “It was,” says Witz, J., “intended to prevent 
persecutions by punishing any one for his religious opin- 
ions, however erroneous they might be.” 

Another clause in the constitution upon which reliance 
is placed, is “that no subordination nor preference of any 
sect or denomination to another shall ever be established 
by law.” 

This clause obviously provides for the equality of all 
sects, and forbids the preference of one over another. It 
is insisted that here is a preference by law. This relates 
to an act of the legislature, which shall establish the pref- 
erence of one sect t and the subordination of others. ‘The 
selection of a school book is no preference within this 
clause. The choice is left entirely to the popular will. 
One set of town officers may make one selection, and 
another may make an entirely different one. The most 
unrestrained liberty of choice is given. It would be a 
novel doctrine that learning to read out of one book rather 
than another, or out of one translation rather than another, 
of a book conceded to be proper, was a legislative pre fer- 
ence of one sect to another, when all that is : alleged i is that 
the art of reading only was taught, and that without the 
slightest indication of, or instruction in, theological doc- 
trines. 

If this were to be regarded as a legislative preference, 
much more must those ‘laws by which the Sabbath is es- 
tablished'as a day of rest, in which labor, except for 
necessity, is prohibited being done, be regarded as a sub- 
ordination of the religious views of all other sects to 
those holding that day sacred. Indeed this very objec- 
tion has, in many States, been raised against the constitu- 
tionality of such laws. The case of Specht v. The Com- 
monwealth, 8 Barr, 312. involved the question whether the 
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members of a sect who conscientiously observe the seventh 
day of the week as the Christian 5: ibbath, are, upon con- 
viction for violating the first day of the week, or Sunday, 
by working or pursuing any worldly employment, amena- 
ble to the penalties inflicted by the act of the assembly. 

In answer to the position that it exalts the religious be lief 
of certain sects over that of others, Beit, J., says: “ Though 
it may have been a motive with the lawmakers to prohibit 
the profanation of a day regarded by them as sacred, it is 
not perceived how this fact can vit ully affect the question 
atissue. All agree that to the well being of society periods 
of rest are necessary. ‘To be productive of the required 
advantage, these periods must recur at stated intervals, 
so that the mass of which the community is compose “d 
may enjoy respite from labor at the same time. They 

may be established by common consent, or, as is concede d, 
the legislative power of the State may, without impro- 
priety, interfere to fix the time of their stated return, and 
enforce obedience to their direction. When this happens, 
some one day must be selected, and it has been said that 
the round of the week presents none, which being preferred, 
might not be regarded as favoring some one religious sect. 

In a Christian community, where a very large majority of 
the people celebrate the first day of the week as their 
chosen period of rest from labor, it is not surprising that 
that day should have received the legislative sanction, Xe. 

Yet this does not change the character of the enactment. 

It is still essentially a civil institution, made for the govern- 
ment of man, as a member of society, and obedience to it 
may properly be enforced by penal sanctions.” In South 
Carolina, the question arose whether Jews could enjoy 
immunity from the law prohibiting sales on Sunday. This 
question was very fully considered in Charleston v. Benja- 
min, 11 Law Rep. (1 N. 8.) 7, and it was there held that the 
right of appointing the Sabbath, as a day of rest from 
labor, must be regarded as a municipal institution, con- 
ducive to civil expedience. “'This,” says O’Neaut, J., “is 
a mere police or municipal regulation. If the Israelite 
were allowed to make the objection that he could not be 
constitutionally restrained from pursuing public business 
on Sunday, the infidel would say, all days are alike to me, 
and therefore I will at all times pursue my business. Such 
an assumption is so preposterous that no one would toler- 
ate it.’ The same views were held in Shover v. State, 5 


Eng. 262, and in Commonwealth v. Wolf, 3 8. & R.48. By 
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recurring to the debates of the convention by which the 
constitution of this State was formed, it will be perceived 
that the establishment of the Sabbath was regarded simply 
as a civil institution, while it was conceded that it was 
within the general powers of the legislature to select a day 
of rest, on which labor and recreation might be prohibited, 
it was denied that they had any right to prescribe this as 
a day of worship to those who might believe another to be 
the proper Sabbath. Perley’s Debates, 74. 

The Jews and the Seventh Day Baptists regarding Sat- 
urday as divinely set apart for rest, find legal impediments 
to labor on the Christian Sabb: ith, when they believe it 
may be lawfully done, and conscientious scruples to their 
laboring on the preceding day, so that between the law 
and their consciences they are compelled to abstain from 
labor on both days; yet this is not regarded as hurting, 
molesting or restraining them in their persons, liberties or 
estates, within the meaning of constitutional prohibitions 
similar to our own; nor as creating a subordination or 
preference of one sect over another. Much more, then, 
should not the selection of the Bible as a book in which 
reading only is to be taught, be regarded as in the slightest 
degree in conflict with this portion of the bill of rights. 

But the objection is urged that this is the creation of a 
religious test.- But uo requirements as to belief are made 
essential to entitle a scholar to the benefits of the common 
schools of the State. He may be a Jew or Mahomedan, 
a Catholic or Protestant, he may believe much or little, ac- 
cording to the instructions received at home, and for no 
such cause is he to be deprived of instruction. ‘The State 


opposes no test or other impediment for the purpose of 


debarring any one from the public schools. 

But the claim of the plaintiff is much more liable to the 
exception that it is creating the subordination or preference 
of one sect or denomination over another. Her claim to 
be exempted from a general regulation of the school rests 
entirely on her religious belief, and i is to the extent that the 
choice of reading books shall be in entire subordination to 
her faith, and because it is her faith. The preference is 
manifestly given, if, in the selection to be made, the de- 
fendants were bound to defer to the doctrines and authority 
and teachings of the sect of which she isa member. The 


right of neg: ation is, in its operation, equivalent to that of 


proposing ¢ and establishing. The right of one sect to in- 

terdict or expurgate, would ylace all “schools i in subordina- 
purg 

tion to the sect interdicting or expurgating. 
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If the claim is, that the sect of which the child is a 
member has the right of interdiction, and that any book is 
to be banished because under the ban of her church, then 
the preference is practically given to such church, and the 
very mischief complained of is inflicted on others. 

if Locke and Bacon and Milton and Swift are to be 
stricken from the list of authors which may be read in 
schools, because the authorities of one sect may have 
placed them among the list of heretical writers whose 
works it neither permits to be printed, nor sold, nor read, 
then the right of sectarian interference in the selection of 
books is at once yielded, and no books can be read, to the 
reading of which it may not assent. Because Galileo 
and Copernicus and Newton may chance to be found in 
some prohibitory index, is that a reason why the yauih of 
the country should be educated in ignorance of the scien- 
tific teachings of those great philosophe rs? If the Bible, 
or a particular version of it, may be excluded from schools 
because its reading may be opposed to the teachings of 
the authorities of any chure h, the same result may ensue 
as to any other book. If one sect may object, the same 
right must be granted to others. This would give the au- 
thorities of any sect the right to annul any regulation of 
the constituted authorities of the State, as to the course of 
study, or the books to be used. It is placing the legisla- 
tion of the State, in the matter of education, at once and 
forever in subordination to the decrees and the teachings 
of any and all sects, when their members conscientiously 
believe such teachings. It at once surrenders the power 
of the State to a government not emanating from the peo- 
ple nor recognized by the constitution. 

The case finds that the authorities of the sect of which 
the plaintiff was a member, regard it sinful to read in the 
version directed by the defendants; but if a book is to be 
excluded for that cause, in one instance, it must be in all, 
and the use of books would be made to depend, not upon 
the judgment of those to whom the law entrusts their se- 
lection, but upon that of the authorities of a church, so 
that such sect would have precedence as a sect, and for 
that cause. 

From the report, it appears that the plaintiff, from con- 
scientious religious scruples, refused to read in the version 
designated by the defendants as the one to be used, and 
that she and her father both regarded it as sinful so to do, 
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both having been so taught by the authorities of the church: 
of which they are members. 

As the suit is by the child, as her rights only are al’eged 
to be violated, the conscientious religious views of the 
father are not involved in the determination of this suit 
He is no party to it, for the purpose of obtaining compen- 
sation, nor is it brought on account of any infraction o! 
his rights. ‘The real inquiry is, whether any book opposed 
to the real or asserted conscientious views of a scholar can 
be legally directed to be used as a school beok, in which 
such scholar can be required to read. The claim, on the 
part of the plaintiff, is that each and every scholar may se‘ 
up its Own conscience as over and above the law. It is 
the claim of an exemption from a general law, because it 
may conflict with the particular conscience. 

‘The action being by the scholar, the invasion being of 
its rights, it is apparent that if the fact of opposition to 
conscience on the part of a child affords a well-grounded 
reason for its exemption from the general rules of th: 
school, that it may operate to the exclusion of books to an 
indefinite extent. As the existence of conscientious scru- 
ples as to the reading of a book can only be known frow 
the assertion of the child, its mere assertion must suffice for 
the exclusion of any book in the reading or in the hearing 
of which it may allege a wrong to be done to its religious 
conscience. The claim, so far as it may rest on conscienc 
is a claim to annul any regulation of a State, made by its 
constituted authorities. As a right existing on the part o° 
one child, it is equally a right belonging to all. As it re- 
lates to one book, so it may apply to ‘another — wheth 
relating to science or to morals. Error may reach the under- 
standing by the hearing equally as by vision — by the ea 
as by the eye. As the child may object to reading any 
book, so it may equally object to hearing it read, for th 
same cause; and thus the power of selection of books is 
withdrawn from those to whom the law entrusts it, and by 
the right of negation is transferred to the scholars. 

The right, as claimed, undermines the power of the 
State. It i is, that the will of the majority shall bow to the 
conscience of the minority, or of one. If the several con- 
sciences of the scholars are permitted to contravene, ob- 
struct or annul the action of the State, then power ceases 
to reside in majorities, and is transferred to minorities. 
Nor is this all. While the laws are made and established 
by those of full age, the right of obstruction, of interdic- 
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tion, is given to any and all children, of however so imma- 
ture an age or judgme nt. 

Neither can the committee select books, for the »y do not 
know all existing, and they cannot foreknow all contingent 
and prospective scruples of conscience. If the fact that a 
book, or some portions of it, is not in accordance with the 
conscientious scruples of some scholar, makes the require- 
ment of its use by such scholar, or the permission of its 
use by another to whom it is unobjectionable in the pres- 
ence of the dissenting scholar, the unconstitutional exer- 
cise of power, then the constitutional selection of books 
becomes a variable quantity, dependent on the present and 
te mpor: ary conscience of every scholar in eve ry school. 

ut while the constitution rec ognizes “ the goodness of 
the Sovereign Ruler of the Universe,” it does not recognize 
the supe riority of any form of religion, or of any sect or 
denomination. It knows no religion, nor form of religion, 
as such, as having any binding force over its citizens, 
against its will constitution: lly expressed. It regards the 
Pagan and the Mormon, the Brahmin and the Je ow, the 
Swede nborgian and the Buddhist, the Catholic and the 
Quaker, as all possessing equal rights. ‘The decrees of a 
council, or the decisions of the Ulema are alike powerless 
before its will. It acknowledges no government external 
to itself, no ecclesiastical or other organization as having 
power over its citizens, or any right to dispense with the 
obligation of its laws. Its doctrine is the supremacy of 
the people, and that “all free governments are founded on 
their authority and instituted for their benefit.” 

The legislature establishes general rules for the guidance 
of its citize ns. It does not “necessarily follow that they 
are unconstitutional, nor that a citizen is to be legally ab- 
solved from obedience, because they may conflict “with his 

conscientious views of religious duty or right. ‘To allow 
this would be to subordinate the State to the individual 
conscience. A law is not unconstitutional because it ma 
prohibit what a citizen may conscientiously think right, or 
require what he may conscientiously think wrong. The 
State is governed by its own views of duty. The right or 
wrong of the State, is the right or wrong as declare d by 
legisla itive acts constitutionally passed. It may pass laws 
against polygamy, yet the Mormon or Mahomedan cannot 
claim an exemption from their operation, or freedom from 
punishment imposed upon their violation, because they 
may believe, however conscientiously, that it is an institu- 
tion founded on the soundest political wisdom, and resting 
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on the sure foundation of inspired revelation. It may es- 
tablish a day of rest, as a civil institution, though the effect 
of it may be to deprive the Jew of one-sixth of his time 
for purposes of Jabor or of business. 

The claim of exemption from the operation of a general 
law, as a matter of right, has received the conside ration of 
courts of the gre: test learning and ability. The case ef 
Simons, Ex. v. Gratz, 2 Penn. “412 , involved the question 
whether the affidavit of a Jew, who was one of the plain- 
tiffs, that he could not appear in court on Saturday from 
conscientious scruples, that day being his Sabbath, and 
that the cause could not be tried without his assistance, 
presented a ground for the continuance of the case. In 
delivering the opinion of the court, Grsson, C. J., says: 
“ The religious scruples of persons concerned in the admin- 
istration of justice will receive all the indulgence that is 
compatible with the business of government, and, had cir- 
cumstances permitted, this cause would not have been 
ordered to trial on the Jewish Sabbath. But when a con- 
tinuance for conscience sake is claimed as a matter of 
right, the matter assumes a different aspect. It has never 
been held, except in a single instance, that the course of 
justice may be obstructed by any scruple or obligation 
whatever. The sacrifice that ensues from an opposition of 
conscientious objection to the performance of a civil duty, 
ought, one would think, to be on the part of him whose 
moral or religious idiosyncracy makes it necessary; else a 
denial of the lawfulness of ¢: apital punishment would eX- 
; empt a witness from testifying to facts that might serve to 
convict a prisoner of murder, or, to say nothing of the 
other functionaries of the law, excuse a sheriff for refusing 
to execute one capitally convicted. That is an exemption 
which no one would claim, yet it would inevitably follow 
from the principle insisted on here.” In Commonwealth v. 
Lesher, 17 8. & R. 155, the question arose whether it wa 
a good cause of challenge to a juror, by the Common- | 
wealth, in a capital case, that he has conscientious scruples 
on the subject of capital punishment. “The question,” | 
remarks Gipson, C. J., has been argued in part as if it 
stood on a challenge by the juror himself. It would be 
more difficult to sustain such a challenge than that which 
has been made by the attorney-general. It is declared in : 
the constitution (art. 9, § 3,) that ‘no human authority can . 
in any way control or interfere with the rights of con- 
science.’ But what are those rights? Simply arightto — 
worship the Supreme Being according to the dictates of 
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the heart; to adopt any creed or hold any opinion what- 
ever on the subject of religion, and to do or forbear to do, 
any act, the doing or forbearing of which is not prejudicial 
to the public weal. But salus populi, suprema lex is a 
maxim of universal application; and when liberty of con- 
science would interfere with the paramount rights of the 
public, it ought to be restrained. Even Mr. Jefle ‘rson, than 
whom a more resolute champion of liberty never lived, 
claims no indulgence for anything that is detrimental to 
society, though it springs from a religious belief, or no be- 
lief at all. His position is, that civil government is insti- 
tuted only for temporal objects, and that spiritual matters 
are legitimate subjects of civil cognizance no farther than 
they may stand in the way of those objects. He denies 
the right of society to interfere, only when society is not a 
party in interest, the question and the consequence being 
between the man and his Creator. But as far as the in- 
terests of society are involved, its right to interfere on the 
principle of self-preservation is not disputed. And this 
right is resolvable into the most absolute necessity; for 
were the laws dispensed with whenever they happen to 
come into collision with some supposed religious obliga- 
tion, government would be perpetually falling short of the 
exigency. There are few things, however simple, that 
stand indifferent in the view of all sects into which the 
Christian world is divided.” 

The conscientious belief of religious duty furnishes no 
legal defence to the doing or refusing to do what the State, 
within its constitutional authority, may require. If it 
were so, the obligations of a statute would. depend, not 
upon the will of the State, but upon its conformity with 
the religious convictions of its members. 

When a conflict arises, as it may, between the require- 
ments of law and the obligations of conscience, each man 
must determine his course of action according to his views 
of duty and of right. 

The claim on the part of the plaintiff has been argued 
as a question of strict right. As such, without reference 
to what may be wise or expedient, it has been considered 
and determined by the court. 

The trust conferred upon those who have the superin- 
tendence of our public schools, is hardly inferior in impor- 
tance to that of the administration of the government. 
Indeed, the government itself depe ‘nds, in no slight degree, 
upon the education of those by whom it is hereafter to be 
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controlled. Amid the various and conflicting differences 
on moral, political and religious subjects, there is need of 
mutual charity and forbearance, —of mutual concession 
and compromise. Large masses of foreign population are 
among us, weak in the midst of our stre1 igth. Mere citi- 
ze nship i is of no avail, unless they imbibe the liberal spirit 
of our laws and institutions,— unless they become citi- 
zens in fact as well as in name. In no other way can the 
process of assimilation be so readily and thoroughly ac- 
complished as through the medium of the public schools, 
which are alike open to the children of the rich and the 
poor, of the stranger and the citizen. It is the duty of 
those to whom this sacred trust is confided, to discharge 
it with magnanimous liberality and Christian kindness, 
While the law should reign supreme, and obedience to its 
commands should ever be required, yet in the establish- 
ment of the law which is to control, there is no principle 
of wider application and of higher wi isdom, — commending 
itself alike to the broad field of legislative, and the more 
restricted one of municipal, action, —to those who enact 
the law, as well as those who, enjoying its benefits and 
privileges, should yield to its requirements, than a precept 
which is found with almost verbal ide sntity in the versions 
which, from education and association, are endeared to the 
respective parties in litigation, “ All things whatsoever ye 
would that men should do to you, do ye even so to them, 
for this is the law and the prophets.” 

Plaintiff nonsuit. 

James S. Rowe, for the plaintiff; R. H. Dana, Jr. and 
J. A. Peters, for the defendants. 


Supreme Judicial Court of Massachusetts, Suffolk, ss. 
November Term, 1853. 


Harvey Scupper v. Joun WorstTer ET AL. 


Pleading — Replevin — Officer's return-- Sale—Confusion of goods— 
Estoppel. 


In an action of replevin the defendant pleaded the general issue, without 
any specification alleging property in himself. The case was after- 
wards submitted on an agreed statement of facts, and it was claimed 
that the defendant had thus admitted property in the plaintiff, and only 
denied the taking ; but it was held, that the defendant was not concluded 
by the pleadings - from claiming property in the goods, because the case 
having been submitted on an agreed statement, the objection to the form 
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of the pleadings was waived, and because under statute 1836, c. 273, 
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the general issue was properly pleaded, and no call having been made 
for a specification of defence, and no objection taken to its omission 
until the argument upon the facts, it was too late to raise the point. 

Held, also, that the officer’s return upon the writ commanding him to re- 
plevy one hundred and fifty barrels of pork, ‘* the property of the plain- 
uiff,’’ that “he had replevied the within mentioned property,’’ could 
not aid the plaintiff's case ; that the officer’s return, however conclusive 
as to the service of process, settled nothing as to the rights of property 
of the parties. 

W. contracted with S. to sell him two hundred and fifty barrels of pork of 
a certain brand, gave a bill of sale, and took the negotiable promissory 
notes of S., and it was agreed that the pork should remain in W.’s cellar, 
on storage, at the risk and expense of S. Subsequently 8. soid one hun- 
dred barrels of the same pork to L.., who received said one hundred barrels 
of W. on the order of S. ; and thereafter S. sold the remaining one hun- 
dred and fifty barrels to H. and gave him an order on W. therefor. H. 
gave W. notice of the purchase, and requested him to hold the pork on 
storage for him, to which W. assented. Subsequently S. became in- 
solvent, and H. demanded the pork of W.., offering to pay charges, but 
W. refused to deliver it, and H. thereupon replevied one hundred and 
fifty barrels of pork in W.’s cellar. ‘The pork bargained and sold in the 
manner above stated was in W.’s cellar, anda parcel of a larger quantity 
of the same brand, and also with some of a different brand, and so contin- 
ued parcel of a larger quantity of similar brands up to the time the writ of 
replevin was sued out, though this fact was not stated at the time of the 
sale to S., or to H. when he purchased of S., nor known to either until 
the service of the writ. And it was /e/d, that the property in the one 
hundred and fifty barrels replevied never passed from W., and that, 
therefore, the action could not be maintained; and further, that the facts 
did not show an intermixture of goods, the entire property being always 
in W., and that in this action W. was not estopped to deny property 


in H. 


Tuts was an action of replevin for one hundred and fifty 
barrels of pork. The material facts and questions in the 
case may be gathered from the opinion of the court by 

Dewey, J.— This case is submitted upon an agreed 
statement of facts, upon which the court are to enter judg- 
ment. 

The first question presented, — that of proper pleadings 
and specification of the defence,— would have been more 
properly raised had the case taken the ordinary course of a 
trial by jury. By making a statement of facts, and asking 
the judgment of this court thereon, the parties are under- 
stood to have waived all questions as to the formal plead- 
ings, unless those questions are in direct terms reserved. 
For obvious reasons this ought to be so, as the opportu- 
nities for amendment of the pleadings would be much 
greater, and they could be more conveniently allowed, in 
the earlier stages of the case. The precise objection taken 
by the plaintiff as to this matter is, that the defendant, by 
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pleading the general issue, without a specification alleging 
the property in himself in the articles replevied, admits 
the property in these articles to be in the plaintiff, and only 
denies the taking of the same. 

If this were so, yet in a case where the right of property 
was in fact the real matter in controversy, and the defend- 
ants had through some misapprehension omitted to set forth 
their claim of right of property, an amendment ought to be 
allowed to that effect upon proper terms, if on trial before 
a jury; and the facts discharged and the case sent to trial, 
if the case were submitted to the court upon an agreed 
statement of facts, if it were necessary to secure the de- 
fendants a hearing upon the merits of the case. But in 
the present case, we think the right of the defendant to 
assert their property in the articles replevied is not con- 
cluded by the form of the pleadings; first, for the reason 
already assigned, that the parties have made a case upon 
a statement of facts, and thus waived the objection as to 
the form of the pleadings; and secondly, because under 
our statute of 1836, c. 273, abolishing special pleading 
and allowing no other plea than the general issue, that 
was properly pleaded, and no call having been made for 
any specification of defence, and no objection taken to 
its omission until the argument was heard here upon the 
statement of facts, it was too late to raise the point. Mil- 
ler v. Sleeper, 4 Cush. 369. 

2 Nor can the plaintiff aid his case by reference to his 
writ commanding the officer to replevy one hundred and 
fifty barrels of pork, “the property of the plaintiff,’ and 
the return indorsed thereon by the officer, that “he had 
replevied the within mentioned property.” An _ oflicer’s 
return, however conclusive as to the service of process, 
settles nothing of rights of property of the parties. 

3. ‘This case must be decided upon the result we shall 
come to upon the principal question, so fully argued, 
whether the property in the one hundred and fifty barrels 
of pork ever passed from the defendant by a sale so far 
completed as to authorize the plaintiff to maintain his 
action of replevin for the same. 

It appears from the facts stated, that on February 10, 
1850, a contract was made by the defendants with Secomb, 
Taylor & Co. to sell them two hundred and fifty barrels of 
pork, branded “ Worcester & Hart;” that a bill of sale of 
the pork was made and delivered to them, and they gave 
the defendants their negotiable promissory notes of hand 
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therefor, payable in six months; that it was farther agreed 
that the pork should remain in the defendants’ cellar on stor- 
age at the risk and expense of the purchaser; that Secomb, 
Taylor & Co., on the 13th May, 1850, sold one hundred 
barrels of the pork to Lang, who received the same of the 
defendants upon the order of Secomb, Taylor, & Co.; that 
on the 27th May, 1850, Secomb, T aylor & Co. sold the 
plaintiff one hundred and fifty barrels, with an order on 
the defendants therefor! The next day the plaintiff gave 
notice to the defendants of the purchase, and requested 
them to hold the same on storage for him, to which the 
defendants assented. On the 28th of June, Secomb, ‘Taylor 
& Co. became insolvent, and on the same day the plaintiff 
‘alled upon the defendants for the purpose of removing the 
one hundred and fifty barrels of pork, but the defendants re- 
fused to allow him to do so. On the next day a more 
formal demand, accompanied by an offer to pay storage, 
&c. was made, which, being re fused by the defendants, this 
action of replevin was instituted, and one hundred and fifty 
barrels of pork, the same now in controversy, were taken, 
and removed from said cellar, and delivered to the plain- 
tiff 

The further fact is stated in the case, and it is this which 
raises the question of property in the plaintiff, that the 
pork bargained and sold in the manner above stated was 
in the cellar of the defendants, and a parcel of a larger 
quantity of the same brand, and also with some of a dif- 
ferent brand, and so continued parce ‘| of a larger quantity of 
similar brands up to the time of the suing out of the plain- 
tift’s writ of replevin, though this fact was not, at the time 
of the sale, stated to the purchaser, or to the plaintiff when 
he purchased of Secomb, ‘Taylor & Co. 

Had these two hundred and fifty barrels of pork been a 
separate parcel, or had the parties designated them by any 
visible mark, distinguishing them from the residue of the 
vendors’ stock of pork, the sale would cle varly have been 
an absolute one, and the property would at once have 
passed to the purch: iser. ‘Il'here was nothing required to 
have been done but this separation from the general mass 
of like kind, to have placed the sale beyond all question 
or doubt as to its validity. 


1 The plaintiff gave Secomb, Taylor & Co. his negotiable promissory notes, which 
matured in the hands of third parties, and were paid by him. The notes originally 
given to the defendants by Secomb, Taylor & Co. for the pork were still unpaid, 
and retained by the defendants at the date of the statement of facts, 
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The cases cited by the plaintiff’s counsel fully establish 
the position, that w hat was done in this case would have 
transferred the property in the pork, if the sale had been 
of all the pork in the cellar, or of any entire parcel sep- 
arated from the residue, or if the two hundred and fifty 
barrels had some descriptive mark distinguishing them 
from the other barrels not sold. The difficulty in the case 
is in maintaining that, in the absence of each and all these 
circumstances distinguishing the articles sold, the particu- 
lar barrels of pork selected by the officer from the larger 
mass when he served this process were the property of the 
plaintiff, or had ever passed to him. 

In addition, however, to the numerous cases cited to es- 
tablish the general principles contended for on the part of 
the plaintiff, and which would have been decisive if it had 
been a sale of all the pork in the cellar, or a particular 
parcel, or certain barrels having descriptive marks which 
would enable the vendee to se parate his own from the res- 
idue, were cited several more immediately bearing upon 
the present case, and where property not separated has 
been held to pass to the vendor. The leading case relied 
upon is that of Pleasants v. Pendleton, 6 Rand. 473. 
This was an action by the vendor to recover the price of 
one hundred and nineteen barrels of flour sold to defend- 
ant. No other objection existed to the validity of the sale, 
except that the one hundred and nineteen barrels were a 
parcel of one hundred and twenty-three barrels, all of 
similar kind, in the same warehouse. There were certain 
brands or marks on the entire one hundred and twenty- 
three barrels. The flour was destroyed by fire while on 
storage, and the vendee refused to pay for the one hundred 
and nineteen barrels, upon the ground that the sale was 
not perfected for want of separation from the one hundred 
and twenty-three barrels. ‘The court refused to sustain 
the defence, and gave judgment for the plaintiff. 

As was said by Grime, J., in Woods v. M’ Gee, 7 Ohio, 
466, in reference to this case, it is impossible to divest our- 
selves of the impression that the small difference between 
the aggregate mass and the quantity sold, the former being 
one hundred and twenty-three barrels and the latter one 
hundred and nineteen barrels, may have influenced the 
decision. “ It was a hard case, and hard cases make ship- 
wreck of principles.” 

Jackson vy. Anderson, 4 Taunt. 24, was an action of trover 
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to recover for the conversion of nineteen hundred and sixty- 
nine Spanish dollars. It appeared that this amount had 
been transmitted to a consignee for the use of the plaintifl, 
but they were in a parcel of four thousand nine hundred and 
eighteen dollars, alt of which came into the hands of the de- 
fendant. Among other points raised at the argument 
was this: that there was nothing to distinguish the nine- 
teen hundred and sixty-nine dollars from the entire mass; 
that there had been no separation, and of course the plain- 
tit! had no property in any particular portion of the money. 
The point, it seems, was not made at the trial before the 
jury, but suggested by the court during the argument be- 
fore the full bench. As this is stated ‘by the reporter, the 
court interrupted the counsel, and intimated a strong doubt, 
as there was nothing to distinguish the nineteen hundred 
and sixteen dollars from the remaining contents of the 
barrel, whether the action could lie. At a future day the 
court gave judgment for the piaintill. The objection was 
overruled upon the ground that the defendanthad disposed 
of all the dollars; consequently he had disposed of those 
belonging to the plaintilf. 

The case of Gardner v. Dutch, 9 Mass. 427, is apparently 
the strongest case in favor of the plaintiff. The case was 
replevin against an officer who had attached the goods as 
the property of Wellman & Ropes. ‘The plaintiff had 
seventy-six bags of coffee, to which he became entitled as 
owner upon an adjustment of accounts of a voyage he 
had performed for Wellman & Ropes; but the bags be- 
longing to the plaintiff were in no way distinguished by 
m: irks, or separated from the other coflee of Wellm: in & 
Ropes. The plaintiff, on his arrival at Salem from his 
voyage, delivered the entire coflee to Wellman & Rope S, 
taking their receipt “for seventy-six bags of collee, being 
his adventure on board schooner Libe ‘rty, and which we 
hold subject to his order at any time he may please to call 
for the same.” ‘lhe point taken in the case was, that the 
plaintiff had not the sole property, but only an undiv ided in- 
terest, and so could not maintain replevin. ‘The court ruled 
that the plaintiff was not a tenant in common, but might 
have taken the number of bags to which he was entitled at 
his own selection, and might maintain his action. ‘This case, 
on the face of it, seems to go far to recognize the right of 
one having a definite number of bi rrrels of any given ar- 
ticles mingled i in a common mass, to select and take to the 
number he is entitled, although no previous separation had 
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taken place. It is, however, to be borne in mind in reference ce 
to this case, that it did not arise between the vendor and t| 
vendee. ‘The interest in the seve uty-six bags of coflee did g 
not originate by purchase from We Iman & Ropes. They 

became the specific property of the plaintiff in that action a 
on an adjustme nt of an adve ‘nture, the whole proceeds of 0 
which were in his hands, and se parated with the posses- t 
sion only when he took their accountable receipt for sev- a 
enty-six bags he Id by them on his account. It did not r 
raise the question, here so fully discussed, as to what is ( 
necessary to constitute a delivery, and how far it was ne- t 
cessary to have a separation from a mass of articles, to t 
constitute a transfer of title. Perhaps the circumstances t 
may well have warranted that decision, but we are not 
satisfied that the doctrine of it can be properly applied to a 
case where the party asserting his title claims only as a 


purchaser of a specific number of barrels, there having been 
no possession on his part, and no se paration of the same 
from a larger mass of articles similar in kind, and no de- 
scriptive marks to designate them. 

On the other hand, in support of the position that this 
sale was never perfected, for want of such separation of 
the particular barrels on account of the plaintiff, or some 
designation of them from others of like kind, there will be 
found a strong weight of authority, and to some of the 
more prominent cases | will briefly refer. Thus in the case 
of Hutchinson v. Hunter, 7 Barr, 1 10, which was an action 
of assumpsit to recover payment for one hundred barrels 
of molasses, sold the defendant, the same being parcel of 
one hundred and twenty-five barrels, and the whole de- 
stroyed by fire while on storage, and before the separation, 
or designation of any particular barrels, it was held that 
the plaintiff could not recover, the sale never having been | 
consummated. Rogers, J., says: “' The fundamental rule 
which applies to this case is, that the parties must be 
agreed as to the specific goods on which the contract is to 





attach, before there can be a bargain and sale. The goods i 
must be ascertained, designated, and separated from the : 
stock or quantity with which they are mixed, before the 
property can pass.” He considers the case of Pleasants v. | | 


Pendleton, 6 Rand. 473, as decided on erroneous prin- 
ciples. The case of Hutchinson v. Hunter, presente da case 
of a sub-contract or sale like the present, and it was urged 
that this distinguished the case from what it might other- 
wise have been as respects the original vendor. But the 
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court held that this did not vary the case in the matter of 
the necessity of a separation of the articles sold upon the 
greater mass. 

So in Golder v. Ogden, 15 Penn. State Rep. 528, where 
a contract was made for the sale of two thousand pieces 
of wall-paper, the purchaser giving his notes therefor to 
the vendor, and taking away with him one thousand pieces, 
and it was agreed that the other one thousand pieces should 
remain until called for by the purchaser, upon a question 
of property in the remaining one thousand pieces between 
the assignees of the vendor and the purchaser, it was held 
that these one thousand pieces, not having been selected by 
the buyer, or separated, or set apart for him, but remaining 
mingled with other paper of the same description, did not 
become the property of the alleged buyer as against an 
assignment for the benefit of the creditors of the ve »ndor. 
The principle, advanced by counsel in that case, seems to 
be the sound one, “ that the property cannot pass until there 
be a specific identification in some way of the particular 
goods which the parties bargain for. ‘he law knows no 
such thing as a floating right of property, which may attach 
itself either to one parcel or the other, as may be found 
convenient afterwards.” 

The case of Waldo v. Belcher, 11 Tred. 609, was the 
ease of a sale of corn by a vendor hi iving in his store 
three thousand one hundred bushels of corn, and selling 
two thousand eight hundred bushels of the same; but the 
two thousand eight hundred bushels were never separated 
from the three thousand one hundred, and the whole was 
after the sale destroyed by fire; and it was held that the 
property in the two thousand eight hundred bushels did 
not pass to the vendee, though it would have been other- 
wise had it been a sale of all the corn in the crib. ‘The 
ground of the decision was that there had been no separa- 
tion; that it could not be ascertained which corn was the 
property of the vendee until it was separated. The pur- 
chaser could not bring detinue, because he could not de- 
scribe the particular thing. ‘This would be equaily so as 
to replevin. 

The case of Merrill v. Hunnewell, 13 Pick. 213, bears 
strongly upon the question before us. It was a sale of 
nine arches of brick in a kiln containing a larger number, 
but not separated from the residue, or specifically desig- 
nated. After the vendor had, by other sales, re ‘duced the 
quantity on hand to less than nine arches, upon a question 
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of property between the vendee and an attaching creditor 
of the vendor, it was held the purchaser took no property 
in the bricks, the sale being of a part of a large mass, not 
delivered, nor specifically design: ited. 

Blackburn, in his Treatise on the Contract of Sale, 
page 20, presents the law on the subject thus: “ Till the 
parties are agreed as to the specific individual goods, the 
contract can be no more than a contract to supply goods 

answering a particular description; and since the vendor 
would fulfil his part of the contract by furnishing any 
parcel of goods answering that description, it is clear there 
can be no intention to transfer the property in any pi artien- 
lar lot of goods more than another, until it is ascertaine: 
which are the ve ry goods sold.” 

Examining the facts in the case before us, and applying 
the principles of the cases last cited, and the approved 
elementary doctrine as to what is necessary to constitut: 
a sale of property not separated from the mass of like 
kind, or designated by any descriptive marks, the court ar 
clearly of opinion that the property in the specific one 
hundred and fifty barrels of pork taken by the plaintiii 
under his writ of replevin had never passed from the de- 
fendants, and therefore this action cannot be maintained. 

In the argument of this case on the part of the plaintiif, 
the case was put as a case of intermixture of goods, and 
it was argued that such intermixture having taken place 
the plaintiff might for that cause hold the property as his 
But in fact there was no such case of intermixture. ‘The 
entire property was always in the defendants. 

It was also urged that the defendants were estopped to 
deny that the one hundred and fifty barrels of pork wer 
the property of the plaintiff, having given a bill of sale ot 
the same, and under the circumstances stated in the state- 
ment of facts. Had this been an action to recover dam- 
ages for the value of one hundred and fifty barrels of pork, 
this position might be tenable, and the defendants estopped 
to deny the property of the plaintiff in such one hundred 

and fifty barrels. ‘This would be so if an action had been 
brought against defendants as bailees of one hundred and 
fifty barrels of pork, and for not delivering the same. 

But the distinction between the case of an action for 
damages for not delivering one hundred and fifty barreis, 
and that of replevin, commanding the officer to take from 
the possession of the defendants one hundred and fifty 
barrels and deliver the same to plaintiff as his property, is 
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an obvious one. To sustain the former, it is only neces- 
sary to show a right to one hundred and fifty b: urels gen- 
erally, and not any specific one hundred and fifty barrels ; 
but to maintain replevin, the plaintiff must be the owner 
of some specific one hundred and fifty barrels. If bought, 
they must be specifically set apart, or designated in some 
way as his, and not intermingled with a larger mass of 
like kind owned by the vendor. 

Judgment for the defendants. 

H. A. Scudder, for the plaintiff; W. G. Russell, for the 
defendants. 


Recent English Decisions. 


Queen’s Bench, May 30, 1855. 
Livineston v. Ra ui. 


Contract — Agreement to refer any future difference — Action thereon. 


A contract to deliver wheat contained a stipulation that any difference as 
to the contract should be left to arbitration in London in the usual man- 
ner. 

Held, that an action might be maintained on the agreement to refer as well 
as on the contract to deliver; and that though the agreement to refer 
would be a bad plea in bar to an action for a breach of the contract to 
deliver, the violation of it was a good ground of a substantive action. 

In answer to a declaration for not referring to arbitration, pursuant to an 
agreement to refer to arbitration any difference as to a certain contract 
for delivering wheat, the defendant pleaded that the difference was as 
to a claim of the plaintiff for compensation on account of deficiency in 
quantity. 

Held, bad, even as an argumentative denial of any difference, the plea 
showing a matter on which the arbitrator ought to decide. 

The doctrine that an agreement to refer is bad, because it ousts the court 
of jurisdiction, is untenable if the promise be for a good consideration ; 
for if applied it ousts the court of the power to enforce an action on an 
agreement in which the promise is not unlawful, and the consideration 
valid. 


Tue declaration stated a contract for the purchase by 
the plaintiff from the defendant, and the sale by the de- 
fendant to the plaintiff, of a cargo of Taganrog Ghirke 
wheat, to be shipped, &c., and consisting of two thousand 
six hundred and thirty chetwerts of ten poods, as per bill of 
lading, dated the 12th November, at the price of 75s. per 
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quarter, payment to made in cash, less discount, for the 
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unexpired term of three months from the bill of lading, on 
landing the same, together with approved policies of in- 
surance; and that should any difference arise as to the 
contract, the same should be left to arbitration in London 
in the usual way. ‘The declaration went on to state the 
arrival of the cargo, the acceptance of it by the plaintiff, 
the payment of the agreed price by the plaintiff to the de- 
fendant, and that thereafter a difference arose between the 
plaintiff and the defendant as to the said contract, which 
ought to have been left to arbitration, according to the 
terms of the said contract; that all things had been done 
and had happened to entitle the plaintiff to have the said 
difference left to arbitration in London in the usual man- 
ner, but that the defendant would not appoint nor concur 
in the appointment of an arbitrator (negativing all the acts 
necessary to be done by the defendant in order that the 
difference might be left to arbitration in London in the 
usual manner), but wholly refused, &c. Second plea, that 
the difference was one concerning a claim and demand 
made by the plaintiff on the defendant for compensation 
for damages alleged to be payable by the defendant to the 
plaintiff, by reason of the said cargo of the said wheat 
being deficient, as amounting to a less quantity than the 
quantity of two thousand six hundred and thirty chet- 
worts of ten poods, as per bill of lading in the said agree- 
ment mentioned. 
Demurrer and joinder. 
Willes, in support of the demurrer.— The defendant 
makes two points: first, that the difference is not one as 
to the contract in the declaration; secondly, that the dif- 
ference, though as to the contract, is one in respect of 
which the plaintiff has no claim on the defendant. [Lord 
Campse.t, C. J.— That is matter for the arbitrator; both 
law and fact are referred to him.] It may also be added 
that the greater the difficulties of the case, and the more 
the questions involved therein depend on the custom and 
observances of a particular market, the greater may be the 
damage to the plaintiff by the refusal to arbitrate. The 
present case is not one in which the buyer is bound to 
take the cargo for better or worse; and, except in such 
cases, he is entitled to compensation if the cargo prove to 
be less than the invoiced quantity. (He referred to Covas 
v. Bingham, 2 E. & B. 836.) The difference between the 
parties relates to a claim for that compensation; it is a dif- 
ference as to the contract, and the plea, therefore, is bad. 
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Kaye, contra. — The plea shows what the difference is. 
If the difference is one which the plaintiff has a legal right 
to have referred against the will of the defendant, the dif- 
ference is one within the meaning of the contract. The 
contract, however, confers no right on the plaintiff to refer 
anything to arbitration against the will of the defendant, 
for the jurisdiction of the court cannot be ousted, and the 
contract is so far nugatory. Tultersall v. Groote,2 B. & P. 
131. No action, therefore, lies; at all events no action lies 
unless damnification be shown. The C. L. P. A. 1854, § 
11, does not give a right of action on such an agreement; 
it only en: bles the court to stay proceedings taken in viola- 
tion of such an agreement. ‘The necessity for the inter- 
ference of the legislature for eflecting such a purpose is an 
argument in favor of the doctrine that such an agreement 
cannot be enforced; at law. [Crompron, J.—- You have 
agreed to refer any difference to arbitration. You do not 
say, even argumentatively, that there was no diflerence.] 
We set it out, and leave the court to say whether there is 
a diflerence. In Scott v. Avery, 8 Ex. 487, Parke, B., says 
that it is contrary to a host of authorities to set up an 
agreement to refer in answer to a legal right. [Crompton, 
J.— There the agreement was set up by way of defence. 
Rut why may not an action lie for the breach of a contract 
made on a good consideration?] Because the good con- 
sideration will-not cure the invalidity of an agreement to 
oust the court of its jurisdiction. [Erue, J.— What we 
are now doing shows that the court has not been ousted. 
Crompton, J.— Sending the plaintiff here may be a dam- 
age within the meaning of the contract.] We contend 
further that under this contract the defendant is not liable 
for a difference in the quantity of the cargo. [Lord Canmp- 
BELL, C. J.— Then you should have ple aded that there 
was no difference.] ‘his plea is in effect the same. [Lord 
CampsBe.i, C. J.— No; your plea shows a distinct differ- 
ence as to the mode in which the contract was performed.] 
The bill of lading was decisive of the quantity. Covas v. 
Bingham, supra. {[Coteriver, J.—So it is here; but an 
allowance is to be made for short quantity. I see no 
ouster of our jurisdiction. ‘The plaintiff might have sued 
on the contract to deliver, or on the agreement to refer. 
He has elected to sue on the latter. The object may have 
been to have the matter decided on the principles observed 
in the particular market as to trade.] In Street v. Rigby, 
6 Ves. 818, it was held by Lord Eldon that parties cannot 
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make any thing they please a matter of dispute, but only 
that which the court says reasonably may be a matter of 
dispute. The court have said this point may not be a 
matter of dispute. Tattersall v. Groote; Scott v. Avery; 
Thompson v. Charnock, 8 'T. R. 139. [Lord Campse tt, C. 
J.— Those cases apply to an attempt to plead in bar to an 
action on a contract an agreement to refer the matter in 
dispute. ] 

Willes, in reply. —1f an agreement to refer a present 
dispute is not invalid, as it is not, so an agreement to refer 
a prospective dispute cannot be invalid. Tattersall v. 
Groote is not on this point in accordance with modern 
decisions, and what was there said appears to have been 
thrown out obiter. The true rule is laid down in 2 Chitt. 
Arch. 1469, where it is said that an agreement to refer is 
no answer to an action on a contract; but, if made ona 
good consideration, may be enforced by cross-action. 

Lord Campseny, C. Ja— With the greatest respect for 
the opinions of Lord Eldon as a judge, I think it clear on 
principle, and uncontroverted by authority, that an action 
may be maintained on such an agreement to refer as this is. 
There is an express promise and a good consideration: 
why, then, should not an action lie? It is not against law 
or public policy; on the contrary, it is reasonable and just 
that parties should have the power to introduce such a 
stipulation into their agreements. It would be a strange 
encroachment on the rights and liberties of the subjects of 
this crown if they were to be prohibited from resorting at 
their will to a domestic foram. What authority is there 
against it? <A dictum, not a decision, of Lord Eldon, in 
the case of Tattersall vy. Groote. The authorities, how- 
ever, show,—and since I have known Westminster Hall 
it has been the opinion of the profession,— that though 
such an agreement is not a good plea in bar of an ac tion 
on a contract, the breach of it may be a good ground of 
action. Why the resort to domestic tribunals should have 
been discouraged in early times, I cannot understand or 
account for. It cannot have bee n for the purpose of at- 
tracting business on account of the emoluments of the 
profession ; yet what other motive there was I cannot 
think. ‘The 11th section of the C. L. P. A. 1854, is in 
favor of such an action; for though it does not make the 
agreement a bar to proceedings, it empowers the courts to 
interfere when such a stipulation is violated. I have no 
doubt, therefore, that this action lies. ‘Then as to the plea. 
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It is said that there is no difference between the parties, 
except the claim in respect of the quantity of wheat de- 
livered; and that this is not a difference within the mean- 
ing of the contract. It may be a difference, however, and 
this court cannot say that the arbitrator will not, on his 
views of the meaning of the contract, and his inference 
from the evidence, hold that it is one. At all events, if the 
defendant thought this was not a difference within the 
meaning of the contract, he should have pleaded it in so 
many words, and have t: ake *n the opinion of the jury upon 
that question. Our judgment must be for the plaintiff. 
Co.reripce, J.— 1 am of the same opinion. As to the 
last point, I will only say that the defendant has not even 
argumentatively traversed the averment of the existence 
of a difference. As to the first point, I may say that | am 
not surprised that it should have been raised after the 
doubts expresse »d by Lord Eldon, and the cases cited at 
2 Wm. Saund. 133h; and I am glad that it is settled. 
Examined on principle, the argument that the court will 
be ousted of its jurisdiction must be turned against the 
party using it to impugn this action; for clearly the plea, 
if good on that ground, would oust the court of its juris- 
diction to deal by action with a breach of a promise not 
unlawful, and made upon a good consideration. The fal- 
lacy lies in confounding a bad defence to an action on a 
contract with a good ground of an independent action. 
Erie and Crompton, JJ., concurred. 
Judgment for the plaintiff. 





May 2, 1855. 


Smita v. SIeEvEKING. 


Demurrage — Liability of consignee — Construction of till of lading. 


The consignee of goods does not, by merely accepting the goods under a 
bill of lading, render himself liable to the master for demurrage ; but if 
the bill of lading, either in terms or by reference to the charter-party, 
makes the goods deliverable only upon payment of demurrage, then the 
consignee, by accepting the goods, does render himself so liable. Where, 
however, the bill of lading rendered the goods deliverable to the con- 
signees, *‘they paying fur the said goods as per charter-party,’’ the 
word * freight ’’ having been struck out: 

Held, that those words applied only to a payment for the carriage of the 
goods, and did not render the consignee liable for demurrage which had 
accrued at the port of shipment. 
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Tuts was an action for demurrage. pre 

Plea, — Never indebted. the 

At the trial before Lord Campbell, C. J., in London, the Q. 
material facts were that the defendants, being the con- pre 
signees of a cargo a Memel to London, had received act 
the same under a bill of lading, which rendered them de- lie: 
liverable to the consignee, “ they paying for the said goods the 
as per charter-party.” Under that bill of lading the de- is 
fendants had paid the freight; but they disputed their lie 
liability to a demand for de »murrage which had accrued at lie 


the port of Memel; although, by the terms of the charter- 
party, it was agreed that the captain should have an abso- 


lute lien upon the eargo for freight and demurrage. ‘The the 
bill of lading had originally contained the word “ freight” by 
after the word “ paying;” but that had been struck out lac 
before it was signed. Before the delivery of the goods, ou 
the defendants paid the master 100/.; and after that re- pa 
ceived notice of the charter-party, and of the claim for It 
demurrage. ‘The defendants disputed that claim; and the an 
goods were delivered pending that dispute. At the trial a wl 
verdict was found for the defendants; but leave reserved co 
to the plaintiff to enter it for him. A rule was accordingly th 
obtained for that purpose at the commencement of the té 
present term; and on Saturday, April 28,! cause was shown Je 
against that rule. T 
~ Bramwell, for the defendants, contended that there was Si 
no evidence of any contract by the defendants to pay de- m 
murrage ; the terms of the bill of lading being insufficient in 
for that purpose, and the mere acceptance of the goods 24 
raising no implied promise to pay demurrage. The bill io 
of lading i is a contract to deliver the goods on being paid of 
for the carriage; and the erasure of the word “ fre ight” in a 
this instance can have no effect. The reference to the th 
charter-party is fully satisfied by supposing it to mean that é 
the rate of freight is to be governed by that instrument. he 
In Wegener v. Smith, 15 C. B. 285, and 24 L. J. 25, C. P., to 
the words of the bill of lading were materially ditle rent ; re 
and the demurrage accrued at the port of delivery rs and fo 
there the question of liability was treated as one of fact Ww 
for the j jury. ce 
Sir F. Thesiger and Manisty, contra. — The charter-party m 
gave the captain a lien on the cargo for demurrage, and a 
the bill of lading departs from the “ordinary form, and ex- ul 
0. 


' Before Lord Campbell, C. J., Coleridge and Erle, JJ. Ww 
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pressly refers to the charter-party for the terms upon which 
the goods are deliverable. Stindt v. Roberts, 17 L. J. 166, 
Q. B. Wegener v. Smith was not a stronger case than the 
present, for it makes no difference whether the demurrage 
accrues at the port of shipment or the port of delivery ; the 
lien of the captain attaches equally for both; and where 
the consignee has reasonable means of knowing that there 
is a charge beyond the freight for which the master has a 
lien, he must be taken to receive the goods subject to that 
lien. Small v. Moates, 9 Bing. 574. 
Cur. adv. vult. 
Lord Campsett, C. J., now delivered the judgment of 
the court. The question here is, whether the defendants, 
by taking a cargo from Memel to London, under a bill of 
lading, were liable for demurrage which had accrued at the 
outward port, according to the stipulations of a charter- 
party between the plaintiff and the shipper of the goods. 
It is well settled that the master of a ship cannot maintain 
an action for demurrage against the consignee of goods, 
who takes them under a bill of lading upon an implied 
contract to pay demurrage, unless the bill of lading makes 
the goods deliverable on payment of demurrage, or con- 
tains equivalent words. Brouncker v. Scott, 4 Taunt. 1; 
Jesson v. Solly, Ib. 52; Evans v. Forster, 1 B. & Ad. 118. 
The recent decision of the Court of C. P. in Wegener v. 
Smith, of which we entirely approve, and by which we 
mean to be guided, proceeds upon this principle. Accord- 
ing to both reports of the case which have been cited, the 
24 LJ. and the 15 C. B., all the judges intimated an opin- 
ion that the question turned entirely upon the construction 
of the bill of lading. There, by the bill of lading, the 
goods were to be delivered “to order against payment of 
the agreed freight and other conditions, as per charter- 
party.” ‘This plainly indicated to the consignee that before 
he was entitled to the delivery of the goods, he was bound 
to make a payment be ‘yond the freight, and there was a 
reference to the charter-party for some condition to be per- 
formed beyond the payment of the freight; that condition 
was, payment of demurrage, and the bill of lading was 
construed as if it had expressly made the payment of de- 
murrage a condition, on the performance of which the 
goods were deliverable. ‘The consignee accepting goods 
under such a bill of lading, could not escape the payment 
of demurrage by denying” his liability to pay it. Further, 
we find, upon inquiry, a fact which does not appear in the 
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printed reports, that the demurrage there sued for had 
accrued in the port of delivery, and had arisen from the 
default of the defendant in not sooner receiving the goods, 
But in the present case, by the bill of lading the goods 
were deliverable to the defendants, “they paying for the 
said goods as per charter-party.” Had the words been, 
“ pe lying freight for the said goods, as per charter-party,” 
the action could not have been maintained, and the refer- 
ence to the charter-party must have been considered merely 
to ascertain the rate of freight. The expression is, “ pay- 
ing for the goods,” but is not the natural meaning of the 
words so used, paying for the carriage of the goods from 
Memel to London at the rate mentioned in the charter- 
party? Can it be extended to a payment for detaining 
the ship at Memel by the shipper before the bills of lading 
were sent, a fact of which the consignee knew nothing, 
and of which the charter-party would not inform him? If 
the consignee is to be held liable for demurrage as well as 
freight, surely the bill of lading should contain a clear in- 
timation to that effect, as was suggested by Lord Tenter- 
den in Evans v. Forster. It is said that under such a bill 
of lading, the consignee who accepts the goods is liable to 
every demand for which the master has a lien on the goods 
under the charter-party. But this seems to us to be be- 
yond the fair meaning of the language employed, and it 
might lead to great inconvenience ‘and injustice; for a lien 
by charter-party might extend to a demand for not loading 
a full cargo, commonly called dead freight, and that doc- 
trine applying to a general ship, the consignee or assignee 
of the bill of lading might be held liable to an amount much 
beyond the value of the goods he has received. We are 
further to consider whether there is any evidence in this 
case to support the action beyond the implied contract by 
receiving the goods under the bill of lading; and we think 
there is none. ‘The erasure of the word “ freight” on the 
face of the bill of lading, which took place before it was 
signed (when, did not appear), can have no operation. 
The demand of the demurrage, if acquiesced in, might 
have been evidence of an express verbal contract to pay 
the demurrage; but when first made the defendants said 
they knew nothing of demurrage, and they constantly 
denied their liability to pay it. Although this denial would 
have availed nothing had the bill of lading made the goods 
deliverable on payment of demurrage, we think, in con- 
formity to what was decided in Wegener v. Smith, it was 
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quite suflicient to save the defendants from any liability 

beyond that which the ‘y would have incurred by eagle 

accepting the goods under the bill of lading. We are, 

therefore, of opinion, that the rule for setting aside the 

verdict in favor of the defendants ought to be discharged. 
Rule discharged. 


Abstracts of Lecent Awevican Decisions. 


Supreme Judicial Court of . Massachuse tis. Norfolk, £3. 
October Term, 1854. 


Tares in Boston — Stat. 1852,c.301. Action to recover back taxes as- 
sessed in May. 1853, on personal property, and paid under protest to the city 
of Boston. The plaintiff had his domicil in Brookline in 1853, resided in 
his own house there the greater part of the year, and exercised his civil 
rights there, but he had also a house in Boston, and lived there from No- 
vember, 1852, to April, 1853, and was actually living in his house in 
Boston, January Ist, 1853. Held, [Mernicx, J.*] that under the statute 
of 1551, c. 301, providing that ‘‘ every person who shall have his resi- 
dence in the city of Boston on the first day of January, shall on the first 
day of May following be taxed in that city, notwithst: nding he may have 
removed therefrom before the first day of May,’’ residence was equivalent 
to domicil, and that the plainufi having had his domicil in Brookline, was 


erroneously taxed in Boston. — Lee v. Boston. 
Suffolk, ss. March Term, 1855. 
Liability for damages arising from water pipes — Negligence of 


agent. ‘The water having been cut off from the premises of a tenant 
who had failed to pay the water rates, and the tenant having left the 
premises, the defendant, who was the agent of the owner of the property, 
paid the rates and ordered the water to be let on. <A fascet happened to 
be open, and a large quantity of water was thereby discharged into the 
premises of the plaintiff, who occupied a lower floor of the same building. 
Held, {Mertcatr, J.] that the defendant was guilty of misfeasance in not 
seeing that the fascets and pipes were in proper condition before the water 


was let on, and that he was liable for the damage thereby occasioned.— 
Bean v. Josselyn. 

Insolvent Debtor — Commissioner's Court, record of -— Assent of credit- 
ors to debtor's discharge, withdrawal of. In this case a majority in num- it 


ber and value of creditors who had proved their claims gave their assent 
in writing to a debtor’s discharge at the third meeting. A part of them 
subsequently filed with the commissioner’s clerk a withdrawal of their 
assent, so that the number of those assenting, who did not withdraw, was 
less than a majority in number and value. ‘The commissioner granted the 
discharge. Held, [Tuomas, J.] that the Insolvent Court is “obliged to 
keepa record. The assent of creditors is part of the record, and, as such, 
cannot be changed without the judicial action of the commissione ty and 1s 


7 Delivering z the opinion of the court. 
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conclusive and binding until, for cause shown, the creditors are allowed by 
the commissioners to withdraw it. — Merriam, appellant. ; 
Indictment — Liquor Law of 1852, Stat. 1852, c. 322. Indietment for 
selling liquor, under stat. 1852. c. 322, § 12, (the Liquor law, so ealled,) 
providing that ** no person shall be allowed to be a manufacturer of any 
spirituous or intoxicating liquors for sale, or a common seller thereof, Xe. 
&ec. There was no evidence that the defendant was or claimed to be a 
manufacturer of intoxicating liquors, or sold liquors of his own manufac- 
ture; and it was submitted to the court that he should, therefore, have 
been indicted under the seventh section of the act, and that under the 
twelfth section he could not be indicied for selling liquors not of his own 
manufacture ; that the word ‘* thereof’’ referred to such liquors. Bat i: 
was held, [Suaw, C. J.] that by the proper construction of the statute, 
the detendant might be so indicted for selling liquors not of his own manu- 
facture. — Commonwealth v. Braliey. 

Writ of Review — Material Misrepresentation — Practice — Insurance. 
Petition to review an action on a policy of insurance which had been tried, 
and exceptions taken to the rulings of the court, which were not entered 
within the time prescribed by law. On the hearing before a single judge 
on the petition, he was of opinion that from the circumstances under which 
the exceptions failed to be entered, they might be entered on terms if the 
full court were of opinion that they could allow the writ. This point was 
argued, and it was decided that the court might allow the writ, and would 
hear an argument on the whole record, to see, disregarding technical ex- 
ceptions, whether there was any defence on the merits; and this argu- 
ment having been heard, the opinion of the court was now stated. One 
ground of defence was, that in the answers of the applicant to the ques- 
tions proposed to him at the time of obtaining the policy, there was a mis- 
representation as to the incumbrances on the property insured, in omitting 
a certain mortgage thereon. ‘lhe court, on the trial, ruled, that whether 
this was materia] to the risk was a question for a jury, aud that if they 
found it was not material, the plaintiff might recover. It was contended 
that this was not a misrepresentation material to the risk, and that the ap- 
plicant covenanted that he would make answers just and true, so far as 
known to him and material to the risk ; but it was Aeld, [Dewey, J.) that 
this misrepresentation was a good and valid defence ; that the company 
had a right to be fully informed of the interest of the insured in the prop- 
erty, and that this was not an accurate statement of the applicant's obliga- 
tion, for in another part of the policy he stated that he held himself bound 
by the by-laws of the company, and the policy was made subject to them, 
and one by-law was that the applicant should make a true statement of 
his title and interest therein ; and the court were of opinion that it was a 
question not for the jury but for the court, what effect such a representa- 
tion should have, and that this was a good ground of defence, unless on a 
new trial there should be some materiai change in the evidence. — Bow- 
ditch Mut. Fire Ins. Co. v. Winslow. 

Indictment —— Constitutional Law -- Amendment — Liquor Law, (1852, 
§ 18. Indictment for a violation of the liquor law, after a previous offence 
and conviction. The allegation of the time of the previous conviction was 
amended after the trial commenced, according to the eighteenth section of 
the liquor law, and it was contended that it was unconstitutional to permit 
such an amendment, and the conviction on the amended indictment was 
illegal; but it was held (Suaw, C. J.) that such an amendment might be 
allowed, and that the conviction thereon was good. — Commonwealth v. 
Holley. 

Bond for prison limits -- Breach of. Contract on a bond for the prison 
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limits. The debtor had applied for leave to take the oath, charges ot 
fraud were alleged, and the justices held that it might be administered. 
The creditor appealed ; the defendant took the oath and was discharged. 
He did not surrender himself within ninety days, or pay the execution, 
failed to appear te answer to the appeal, and was defaulted. And it was 
held, [Dewey, J.] that there was no breach of the bond. — Collamore v. 
Fernald. 

Pleading — New Practice Act— Action for money had and received. 
The plaintiff sent two persons to Europe as agents to sel] a patent right, 
and entrusted one with the care of a machine at the Crystal Palace, which 
he authorized him to sell. ‘The other agent did sell it, and paid the money 
to this one, and this action was to recover that money. In substance, the 
declaration was for money alleged to have been had and received in the sale 
of a machine belonging to the plaintiff, entrusted to the defendant to sell, of 
the value of $2500, which sum the defendant had received and neglected to 
account for. And the defendant’s answer only averred that he had not 
received the money to the plaintiff’s use. It was claimed that as under 
the new Practice Act the defendant was presumed to admit every substan- 
tive fact alleged with substantial precision and certainty, and not denied in 
clear and precise terms, he must be considered to have admitted the sale, 
and was therefore estopped to deny that he had received the money due, 
and was bound to account for the same. But it was held, [BiceLow, J.] 
that this was in substance an action for money had and received, and not 
against an agent for failing to account, and that the allegation of the re- 
ceipt of money to the plaintiff’s use was the only substantive averment so 
made that if not denied, it was to be deemed admitted under the statute, | 
and that the other allegations were mere matter of description, as to the 
mode of receiving the money ; and the evidence showing that the defend- 
ant had received less than his costs in the plaintiff's business, there was no 
liability on his part to the plainutl. — Woodbury v. Jones. 

Pleading — Answer — Application of payments. Contract with a count 
on an znsimul computassent, and another for goods sold and delivered. A 
bill of particulars was filed, not alleged to apply to either count particularly. 
The defendant answered that certain items in the bill of particulars were 
spirituous and intoxicating liquors. Judgment was rendered against him in 
the Common Pleas for the remaining items, The plaintiff contended that 
the answer applied only to the second count, and that he was entitled to judg- 
ment on the first as unansweied, and on the second as to the items not liquor; 
suggesting, however, that he would release all above the sum claimed on 
the first count. But it was Ae/d, [Dewey, J.) that the bill of particulars 
not being limited to either count, the answer would also be considered as 
general, and applying to both counts, and it was considered very signifi- 
cant that the ad damnum would not cover the sum now claimed. In the 
plaintiff’s bill of particulars he admitted certain payments, and applied 
them to sums claimed to be due for liquors. The defendant now claimed 
that they could not be so applied ; but the court held that, not having ob- 
jected to such application in his answer, he could not now make the objec- 
tion. — Rundlett v. Weber. 

Mutual Insurance Company — Assessment. Action on a deposit note. 
The assessment was not mace until a year after the loss, and it was claimed 
that the assessment was invalid, because the Revised Statutes provide that 
the assessment shall be made ** forthwith.’’ It was held, [Dewey, J.] that 
that was not to be taken in any strictly literal sense, and was no objection to 
the assessment here. It was also objected that the basis of the assessment 
was varied, it having been the custom of the company at one time to ask a 
payment of twenty-five per cent. on the issue of the policy, and afterwards 
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of only three per cent., taking a note of ninety-seven per cent., but th: 
court held this was no objection. It was farther urged in defence, that th 
defendant had procured from the agent a cancellation of his policy, which 
should operate to defeat the right of the company to make an assessment 
on him; but it was considered by the court that this agent had no auther- 
ity to waive the right to an assessment. — Marblehead Mut. Fire Ins. Co 

v. Underwood. 

Evidence — Boundary — Presumption of deed from occupation — Flats — 

Mesne profits. Writ of entry to recover certain flats. The first question 
now decided was on the admissibility in evidence of certain mortgages on the 
premises acquired by the tenant and his entry under them, since the com- 
mencement of the action, and pleaded puis darrein continuance. And the 
court [Suaw, C. J.] held, that the tenant could not avail himself of these 
mortgages and the entry under them, in defence to this action. A further 
question arose on the admission of a judgment in the case of Drake vy. 
Curtis, as prima facie evidence to show what was the south line of Drake's 
flats, which was the north line of Curtis’s flats. In this case and another 
against this tenant by the same plaintiff, an agreement was entered into to 
submit both eases together, on certain facts and evidence, and on this ground 
the court held this judgment admissible as primd_facie evidence to show said 
southerly line at the time of the commencement of Drake's action against 
Curtis, and by inference at the time of the grant from Curtis’s grantor in 1811, 
and consequently of the north line of the tenant, which was parallel to this 
line. Further, the demandant in the deed under which he held his title, 
was bounded on the north ** by Drake’s wharf and flats.’"’ Drake’s whar! 
ran down towards the sea in a straight line for some hundred feet ; there 
was then a jog in the wharf, running north some thirty feet, and it then 
ran on towards the sea on a line parallel to the other line, but some thirty 
feet further north. ‘The tenant claimed that in making out the demand- 
ant’s north line, he should follow the wharf with its indentations to the 
lowest point. The demandant, that he should stop at the jog and then 
seek the line of the flats, and so the judge at the trial held, and the court 
sustained his ruling. Further, the tenant claimed at the trial, that from 
the long continued occupation of all parties in a direction fatal to the de- 
mandant’s right to recover, the jury might presume releases from one to 
the other, now lost. The judge so ruled, but added that nothing but ae- 
tual occupation could give title to flats by disseisin, and directed the jury 
to weigh this in the consideration of this part of the case. ‘To this the 
tenant objected, but the court sustained the ruling of the judge. Further, 
the jury found a verdict of some $10,000 as the excess of reuts and profits 
over the betterments in favor of the demandant, under the direction from 
the court that they were to make them up from a time six years antecedent 
to the date of the writ, down to time of trial. To this the tenant objected, 
but the court sustained the ruling of the judge. — Curtis v. Francis. 

Landlord and tenant — Rent. Action for rent. The defence was that 
sinks or drains in the premises above, leased to other parties, and which 
the plaintiff was bound by his agreement with them to repair, leaked, and 
occasioned damage to the plaintiff’s goods, and that a privy in the premi- 
ses below, also belonging to the plaintiff, emitted an offensive odor, which 
had driven away customers of the defendant. It was held, [Bicetow, J.] 
that this was no defence to the action for rent. — Wells v. Castles. 

Devise — Corporation, nature of shares in — Conversion — Estate tai! 
in remainder, liability of, to debts of remainder-man. Bill in equity by 
John Holland, eldest son and male heir of 8. M. Holland, to recover trom 
Edward Cruft one-fifth of a fund in said Cruft’s hands, as administrator of © 
John Holland, the plaintiff’s grandfather, which the plaintiff claimed as ten- 
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ant in tail under the will of his grandfather. John Holland devised the in- 
come and profits of his right in Long wharf to his wife for life, at her decease 
to be divided among his five children, of whom the plaintiff's father was ollie, 
share and share alike, and to the heirs of their bodies respectively. After 
the date of the will, the Long Wharf Corporation (having been authorized 
by act of the legislature) purchased certain real estate, and subsequently 
to the death of the testator real estate so purchased was sold by the cor- 
poration, and the proceeds, or part thereof, divided among the proprietors, 
Proceedings were had in this court with regard to the disposition of the 
portion payable on account of John Holland's right, and it was ordered to 
be invested in the Massachusetts Hospital Life Insurance Company, the 
income paid to the widow for life, and after her decease the principal to be 
divided among the children of the testator or their legal representatives, 
‘‘agreeably to the tenor of the will.’’ S.M. Holland died insolvent be- 
fore the widow, having assigned his interest in this fund to G. H., who 
assigned it to one of the defendants. Other real estate, not purchased as 
aforesaid, was sold by the corporation, and the Holland share invested in 
said insurance company. On the decease of the widow, this bill was filed 
to recover one-fifth of the principal of these sums, which the plaintiff 
claimed was derived from the sale of real estate, and was to be disposed 
of as if it had remained such. Held, [Suaw, C. J.] that the devise 
gave the widow a life estate, and to the five children equal shares of 
the remainder in tail ; that the share in Long wharf was real estate, and 
that the real estate purchased by the corporation after the date of the will, 
nevertheless passed by it as part of the testator’s “ right; ’’ that the sale 
and conversion of the property into money did not vary the equitable rights 
of the parties, and on the decease of the widow one-fifth of the remainder 
vested solely in the plaintiff, as tenant in tail under the will of his grand- 
father, John Holland, and not in him jointly with the other children of 
said Holland ; that this remainder in tail could not, even prior to the Re- 
vised Statutes, be subjected to the debts of the tenant in remainder, or 
affected by any assignment or conveyance by him alone. — Holland v. 
Cruft. 

Bill in equity to recover of the defendant a portion of a fund in his 
hands, derived from the sale of the mansion-house of said Holland, de- 
vised by him to his wife for life; remainder in tail to his five children. 
The widow and the plaintiff’s father, with others, petitioned that the man- 
sion-house might be sold and the proceeds invested ; the income applied to 
the widow's maintenance for her life ; the principal divided at her decease 
among the children of the testator, as named in the will, share and share 
alike, conformably to the provisions thereof. ‘The sale was authorized by 
a resolve of the legislature, providing that the proceeds should be paid into 
the Probate Court, to be disposed of according to its order. Deeds were 
given by the widow and a person empowered by the resolve, and the Pro- 
bate Court ordered the net fund to be invested in the Massachusetts Hos- 
pital Life Insurance Company, the interest payable to the widow during 
life, the capital at her decease paid over to trustee or trustees, under Hol- 
land’s will, to be distributed according to the will. The plaintiff's father 
assigned his interest in this fund also. Held, (Suaw, C, J.] that in this 
ease, also, a remainder in tail vested in S. M.¢Holland, which was not 
subject to his debts, and which, on his decease, vested solely in his eldest 
son, and male heii in tail, the plaintiff; and that the sale and conversion 
did not vary the equitable rights of the claimant. — Holland v. Adams. 

Larceny in a building of the defendant's husband. Indictment for lar- 
ceny ‘* in a building,’’ under the statute of 1851, c. 156, § 4, which came 
up on exceptions to the ruling of the Municipal Court of the city of Boston. 
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The point taken by the defendant was, that the larceny, in order to be within 
the meaning of the statute, must be committed in the building of the party 
suffering the loss, or a building in which the property was placed under 
such circumstances that it can be considered under the protection of the 
building. In this case a wallet alleged to have been taken was Jaid down 
by the complainant on the counter in the shop of the defendant’s husband, 
she being at the time in attendance, and was alleged to have been taken 
while the complainant was present, receiving change fora bill paid fora 
purchase. The exception was sustained by this court, [Mercatr, J.]— 
Commonwealth v. Hartnett. 

Larceny — Indictment -— Property stolen in one country and brought to 
another. Indictment for larceny of money, in the indictment against U.., 
alleged to be in part the property of one T. and of Queen Victoria, and in 
that against C. alleged to be that of the Queen. The property was stolen 
by the defendants, British soldiers, from the military chest in the posses- 
sion of T. at Sydney, N.S., he being deputy commissary there. They de- 
serted and brought it to Boston. No joint possession was proved here, and 
C. was acquitted on the first indictment. Held, [Suaw, C. J.] that it 
made no difference whether the property belonged to the sovereign or the 
subject, or that the defendants deserted; that no joint possession in this 
State having been proved, a joint indictment would not lie, and that no in- 
dictment would lie against either of the defendants. — Commonwealth v. 
Uprichard and Carey ; Same v. Carey. 

Husband and Wife. Action against a married woman living separate 
from her husband and doing business in her own name, on a judgment 
against her in her own name, rendered by default in an action on her prom- 
issory note, given while married, held, [Suaw, C. J.] that a feme covert 
cannot make a contract in her own name, even if living separate; that 
it made no difference that this action was on a judgment for a judgment, 
is a contract, or evidence of one, and is declared on here as a contract. — 
Morse v. Tappan. 

Practice — Removal of action to Supreme Court. Motion to enter an 
action removed by the defendants from the Court of Common Pleas to 
this court, and not entered at the next term, as it should have been, accord- 
ing to the statute. Held, [Suaw, C. J.] that the motion could not be al- 
lowed. If not entered at the next term, it cannot be done after that term 
has expired; the process is exhausted and the action discontinued. — 
Knapp v. Lambert. 

Trustee Process — Lay of seaman on whaling voyage. The alleged 
trustees had received an order from the defendant, a seaman on a whaling 
voyage, on the owners and agent of the ship for the whole amount due 
to him on the settlement of the voyage, he being indebted to them. At 
the time of the service of the writ nothing had been received on the order, 
although the vessel had arrived and Janded part of her cargo. Held, [Suaw, 
C. J.] that the trustees were not chargeable. The right assigned by the 
order was a chose in action, and until delivery of the oil or the proceeds 
in money, there was nothing in their hands that could be attached. — Os- 
born v. Jordan and Tr. 

Indictment. Indictment alleging a violation of the liquor law between 
March 18 and September 18, and purporting to be found at the Municipal 
Court begun and holden on the first Monday (4th of September.) The 
bill was endorsed by the clerk : ‘* 21st Sept. 1854, returned into said Mu- 
nicipal Court by the grand jurors, and ordered to be filed. Attest, J. W. 
P., elerk.””’ A motion was made in arrest of judgment, on the ground 
that the offence might have been committed after the bill was found, and 
that the allegation of time was vague and uncertain, Held, [Dewey, J.| 
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that it had been settled that the grand jury might find an indictment for an 
offence committed after the beginning of the term, and there was no objec- 
tion to permitting the time of finding the indictment to be shown by the 
certificate of the clerk. — Common. ealth v. Stone. 

Insolvent debtor — Promissory note to payee living out of the State. Ac- 
tion on a note payable in Salem to a citizen of New York. Defendant pleaded 
his discharge in insolvency, and offered to prove that the note was given 
for goods brought into and sold in this State, was made and delivered at 
Salem, and that defendant did not then know that plaintiff lived out ef the 
Commonwealth. Held, [Suaw, C. J.] that the defendant's liability on the 
note was to be determined by the laws of this Commonwealth, and the 
discharge was a good defence, although plaintiff resided in another State ; 
and that this case was not distinguishable trom Scrijner v. Fisher, 1853, 
(not yet reported.) — Capron v. Johnson. 

Res gestae — Declarations of wife as to cause of leaving her husband, Ac- 
tion against the defendant for the board and clothing of his wife. The 
only question was as to the admissibility of the wife’s declarations the day 
after she left her husband, to show why she left him. Held, [Suaw,C. J.] 
that the declarations could only be admissible as part of the res geste, and 
whether so admissible here, was a question for the court, before which they 
were offered, to decide on all the circumstances. — Johnson v. Sherwin. 

Arlntration — Acknowledgment — Justice of the Peace. Exceptions to 
the judgment of the Court of Common Pleas on an award under the Revised 
Statutes, c. 114, on the ground that the justice of the peace before whom 
the agreement to refer was acknowledged, was named therein as an arbi- 
trator and acted as such. Held, [Suaw, C. J.] that it is the acknowledg- 
ment that gives the jurisdiction in such a reference, and it is not competent 
for the referee to take the acknowledgment and give himself jurisdiction. 
[twas argued that the objection was waived, but it was considered that 
eases where matters which did not affect the jurisdiction were waived 
were not analogous to this; here jurisdiction was never acquired. — Heath 
v. Tenney. 

Mechanic’s Lien — Estoppel — Writ of entry. The demandant had con- 
tracted with J. to build houses for him on land not then owned by J., but 
to which he subsequently acquired a title. After:such acquisition the 
demandant released to J. his lien on all but four of the houses, and there- 
after J. conveyed to the tenant. The demandant instituted proceedings 
to enforce his lien, and now brought this writ of entry claiming under a 
sheriff's deed on a sale pursuant to a decree of the Court of Common 
Pleas on such proceedings. Held, [Bicetow,J.] that a lien under the Re- 
vised Statutes, (c. 117,) cannot be acquired under a contract with a person 
who is not the owner of the premises at the time of the contract, and that 
whatever might be the effect of his acts or declarations at or before the 
acquisition of his title, his subsequent intentions were immaterial, that the 
release above mentioned did not affect the question, and there was no 
ground here to apply the doctrine of estoppel, and that the tenant was not 
affected by the judgment to which he was not privy. — Howard v. Veazie. 

Judgment on prior action of tort bar to action of contract on same cause 
of action, Contract for damages on an exchange of horses. The plaintiff 
had previously brought an action of tort for false representations on the 
same exchange, on which judgment was rendered for the defendant, and it 
was held, [Suaw, C. J.] that that judgment was a bar to the present ac- 
tion. — Norton v. Doherty. 
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Rutes or Practice or tHe Court or Craims.—1. Every claim 
shall be stated in a printed petition addressed to the court and signed 
by the claimant or his counsel. 

2. The petition must set forth a full statement of the claim, and of the 
action thereon in Congress or by any of the departr_ents if such action has 
been had, specifying also what person or persons are owners thereof, or 
interested therein, and when and upon what consideration such person or 
persons became so interested. Ifthe claim is founded upon any law of 
Congress, or upon any regulation of an executive department, the act of 
Congress and the section thereof upon which the claimant relies must be 
stated, and the particular regulation of the department must be specified. 
If the claim is founded upon any express contract with the government of 
the United States, such contract must be set forth in the petition, and, if it 
be in writing, in the words of the contract. If it be founded upon any 
implied contract, the circumstances upon which the claimant relies as 
tending to prove a contract must be specified. ‘There must be annexed 
the petition an affidavit of the claimant that the facts stated in the petition 
are true, to the best of his knowledge and belief. 

3. Each claim shall be entered on the docket on filing the petition, or, 
in cases referred by either house of Congress, on filing a petition and the 
papers in the case referred. 

4. The claimant, when he files his petition, shall deliver to the clerk ten 
copies thereof for the use of the judges and the solicitor. 

5. If the solicitor shall be of opinion that the petition does not state a 
proper case for the action of the court, it shall be his duty, after the filing 
of the petition, to furnish the clerk ten printed copies of his objections tor 
the judges and the claimant. 

6. There shall be no other pleadings than those above stated. 

7. If the petition be adjudged to be sufficient, the court will authorize 
the taking of testimony in the case. 

8. The court will appoint permanent commissioners for the taking ot 
testimony, and special commissioners as circumstances may require. 

Every permanent commissioner shall take an oath before he enters upon 
his duties that he will faithfully discharge them so long as his commissio: 
remains in force ; and every special commissioner shal! take an oath faith- 
fully to discharge his duties. 

The form of a commission to a permanent commissioner shall be as 
follows : 

Court or CLaims: 

To , of , in the county of 
, Esquire 

You are hereby appointed a commissioner for the State of to take the tes 
timony of such witnesses as may come before you, to he used in the investigatio: 
of such claims as may he presented to this court against the United States. In 
the performance of this duty you will be guided by the rules of this court, and, in 
making ep certificate of the taking of depositions, you will follow the form pre- 
scribea by the 15th rule. You will take no deposition, unless by consent of the 
parties, until it is shown to you, by the return upon the original notice, that the 
adverse party has been duly notified ; and, if tie does not appear, you will affix the 
original notice to your certificate, and return it therewith tor the information of the 


court. 
, Clerk. 





, and State of 
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When special commissions are issued, such variations from the above 
form as may be necessary will be made. 

9. The form of a subpeena shall be as follows: 


Court or CLatms: 








To —. 
You are hereby commanded to appear before —-——, commissioner appointed 
by this court to take depositions, on the ——-——-day of —— D. 185 , at 








——o’clock in the noon; then and there to testify in the case of 
against the United States, now pending in this court. Fail not of appearance, at 
your peril. Dated this ———~day of -———, A. D. 185 . 








——— Clerk. 


10. The party proposing to take depositions shall cause fifteen days’ 
notice to be given thereof to the solicitor or to the claimant or his counsel, 
as the case may be. The notice must be in writing, and must state the 
names of the commissioner and of the witnesses and of the claimant, and 
the day of the month, the hour, and the place of taking the deposition, and 
must be subscribed by the solicitor or his agent, or by the claimant or his 
attorney of record. When the claimant proposes to take a deposition, and 
the witness resides more than five hundred miles from Washington, or 
where the solicitor proposes to take the deposition, and the witness resides 
more than five hundred miles from the claimant, or his counsel, one day’s 
further notice shall be given for every additional twenty miles. 

11. The fees for witnesses for travel and attendance shall be such as are 
authorized by the laws of the State or Territory where the witness 
resides, and shall be paid by the party at whose instance the witnesses 
appear. 

12. If the witness, having been duly summoned and his fees tendered 
him, shall fail or refuse to appear and testify before any commissioner, a 
rule upon him shall be issued, on motion, to show cause why a fine should 
not be imposed upon him ; and if he fail to show sufficient cause, he shall 
be fined not exceeding one hundred dollars. 

13. All witnesses shall be sworn or affirmed, before any questions are 
put to them, to tell the truth, the whole truth, and nothing but the truth, 
relative to the cause in which they are to testify, and each witness shall 
then state his name, his occupation, his age, his place of residence fur the 
past year; whether he has any interest, direct or indirect, in the claim 
which is the subject of inquiry ; and whether, and in what degree, he is 
related to the claimant. At the conclusion of the deposition, the witness 
shall state whether he knows of any other matter relative to the claim in 
question ; and if he do, he shall state it. 

14. All evidence must be in writing, and all depositions must be taken 
by questions, each of which is to be written down by the commissioner in 
the body of the deposition, and then proposed by the commissioner to the 
witness, and the answers thereto are to be written down by the com- 
missioner in the presence of the witness. But interrogatories and cross- 
interrogatories may be administered, under the supervision of the court, 
whenever in their opinion justice and expediency require, and each deposi- 
tion must be signed by the deponent in the presence of the commissioner. 

15. The commissioner’s return shall be as follows : 
State of ————, county of ——-——-, ss: 

On this ——_—— day of ——-—— A. D. —- , personally came —— , the 
witness within named, and after having been first sworn to tell the truth, the whole 
truth, and nothing but the truth, the questions contained in the within deposition 
were written down by the commissioner, and then proposed by him to the witness, 
and the answers thereto were written down by the commissioner in the presence of 
the witness, who then subscribed the deposition in the presence of the commis- 
sioner. The deposition of ————, taken at the request of ——, to be used in 


























236 Miscellany. 


the investigation of a claim against the United States now pending in the court of 
claims, in the name of —— The adverse party was notified, did attend, 
and did object 





Commissioner. 





Fees of witness, ————. 

Travel, ——_——. 

Attendance, —— ° 

Commissioner’s fees, —. 

16. The commissioner shall enclose the commission, depositions, and 
exhibits, if any, in a packet under his seal, and direct the same to the 
clerk at Washington, and deposite the packet in the post-office. 

17. The commissioner shall not be obliged to certify and forward the 
deposition taken for. either party until his fees for the taking of the same 
and the postage shall have been paid or tendered to him by the party at 
whose instance the commission issued ; which fees shall be five dollars a 
day, and twenty cents for every hundred words contained in the deposition. 

18. No objection to a deposition will be considered as waived because 
such objection was not taken before the commissioner. 

19. No counsel will be permitted to practice in the court unless he is 
a man of good moral character, and has been admitted or licensed to prac- 
tise in the Supreme Court of the United States, or in the highest court in 
the District of Columbia, or in the highest court of some State or Terri- 
tory, of which admission the certificate of the clerk of such court or such 
license will be the only evidence ; and before admission such counsel shall 
be sworn to support the constitution of the United States, and that his 
conduct as counsel shall be upright and according to ian But any 
claimant may appear in person and manage his own cause. 

20. When the claimant’s case is prepared, he shall notify the solicitor 
thereof, furnishing him at the same time with a printed copy of his 
brief. The solicitor, within a reasonable time thereafter, shall furnish the 
opposite counsel with a printed copy of his brief, and file copies of both 
briefs with the clerk. When the briefs are thus filed, the clerk shall 
enter the case on the trial docket. At least three days before any case 
will be called for arguinent such printed briefs shall be furnished to each 
of the judges, and contain all the positions and authorities relied on. No 
viva voce arguments on behalf of either party will be permitted to continue 
more than two hours, nor will counsel be permitted to take other grounds 
or to refer to other authorities than those stated in the briefs. The cases 
will be called for argument or submission in the order in which they shall 
be thus prepared. 

21. In the computation of time mentioned in these rules, all Sundays, 
and also the day of the service of any notice, and the day on which a party 
is required to appear, or on which any act is required to be done, shall be 
excluded. 

22. No paper filed in a cause shall be taken from the clerk’s office, 
except by one of the judges, without permission of the court, and by 
leaving a certified copy with the clerk. 

23. If the claimant die pending the suit, his proper representatives may, 
on motion, be admitted to prosecute the claim. 

A true copy from record : 








Samvuet H. Huntineton, Chief Clerk. 


Liasinity or Ramtway Carriers. At the county court held at Don- 
caster last week, a case — Harrison v. The Great Northern Railway Com- 
pany — was tried, involving a decision of some importance to railway 
companies and persons in the habit of sending cattle and sheep to market 
by railway trains. On the evening of the 11th July last, the plaintiff as- 
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certained from a clerk at the Doncaster station that he could send forty-six 
fat sheep and lambs to Wakefield by a train leaving the former town at 
8.30 p.m. He had his sheep brought down to the station at 7 p. M., and 
made every exertion to get them off by the train; but owing, as he al- 
leged, to the negligence of the company’s servants, he was unable to 
obtain a truck until the train was on the point of starting, and it was too 
late for his sheep to go by it. He was told there would be another train 
for Wakefield at one o'clock a. mM. on the 12th, by which he might send 
his sheep, and he consented to do so. The animals were put into a truck 
about two hours before the train started ; and the sheep, it was complained, 
were ‘*mashed *’ about by the shunting of the train. They arrived at 
Leeds so late that there was no time to put them into pasture, as they 
would have been if they had been got off by the 8.30 p. m. train. The 
result was, the sheep were unable to stand when they were put into the 
market pens on the same morning, and, instead of the plaintiff being able 
to sell the whole of them in one lot, as he said he could have done if the 
sheep had not been so fatigued, he could only sell a few of them, and had 
to take the remainder to York and keep them there nearly a fortnight for 
the next fat cattle market at that city. For the loss thus entailed upon 
him he claimed 12/7. On the 19th July a similar loss occurred to the plain- 
tiff. He took forty sheep to the Doncaster station at five o’clock a. M., to 
be in time for the 6.30 a. mM. train to Leeds, but was unable to do so in 
consequence of the servants of the company not finding him a truck in 
time. He, therefore, missed his market, and did not sell his sheep until 
five days afterwards at Rotherham. For this loss he claimed 7/. 10s. Mr. 
Blanshard, barrister, for the defendants, endeavored to show that the plain- 
tiff and his witnesses were mistaken as to the time the sheep arrived at 
the station ; that the plaintiff had himself to blame for not getting them 
off, and that at the time of booking them he had signed a ticket relieving 
the company from all responsibility concerning them. The judge, Mr. W. 
Walker, directed the jury to the effect that the question was principally 
one of time, and that if they believed the company had not provided the 
necessary facilities for the plaintiff to get off his sheep, and that he had 
sustained any damage from the company’s negligence, they must give him 
a verdict. ‘The jury found a verdict for the plaintiff on the first count, and 
awarded damages to the amount of 12/., and for the defendants on the 
second count. — Law Times. 


Lecat Brevity 1n THE Otpen Time. Legal documents were formerly 
a simple narration of contract and fact, of which the following old Scottish 
tack, or lease, proffers a good illustration. ‘The original is still in the pos- 
sessign of a descendant of the John and James Low herein mentioned ; 
“J david Lyndesay of Edzell Binds and oblidges me my airs exrs and 
successors q,homeuer that John Low and James Low in mick] Tullo shall 
peacablie possess and Bruick ther possession then for the space of five 
years nixt to com they alvayes paying their yearlie duties oyers as formerlie 
used and wontd in witt wherof J have subscrived this my obligatione at 
Edzell the sixt day of Junn j™ vi® nyntie six years. D. Lyndesay. Notta 
that within ther tacks jtt on of them are to pay a wedder sheep.”’ This 
lease is in the handwriting of the penultimate Lindsey of Edzell. The 
extensive lordship of Glenesk, of which Edzell forms a part, became part 
of the possessions of the ancient family of Lindsay, by the marriage of 
Catherine Stirling, coheiress of Sir John Stirling, to Sir Alexander, third 
son of Sir David Lindsey of Crawford, in or about 1357. ‘The Lindseys 
held these lands till 1715, when James, fourth Earl of Panmure, purchased 
them from David Lindsey, the only son of the grantor of the above lease, 
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for 192,502 pounds Scots, or in sterling money 16,0421. Soon after this 
purchase, through Panmure aiding the Chevalier de St. George, these 
jands were forfeited, but were repurchased by his nephew William, ulti- 
mately the fifth Earl of Panmure, in 1764, for 11,9517. 8s. 9d. sterling, 
and now constitute a part of the extensive possessions of Lord Panmure, 
now minister of war, whose united properties in Forfarshire are calculated 
to exceed one hundred thousand acres. — Jd. 


Lecat Memory. The reign of Richard I. is chiefly remarkable as being 
the era in which what is called legal memory begins. It happened about 
a hundred years after this time, that at a certain trial it was necessary to 
define within what limits a fact — such as the possession of a piece of land, 
or a modus in lieu of tithes—-could be substantiated by witness, in the 
absence of written proof. The judges very wisely thought, that if an old 
man, say of seventy, had heard from his grandfather a certain statement, 
and recollected nothing contrary to that statement in his own experience, 
it was equivalent to more th n a hundred years’ evidence, and they accord- 
ingly looked back and fixed about a century before—the Ist of Richard 
I.—as the date to which memory went back. But, instead of taking the 
principle of the decision, and fixing on any definite period then last past, 
the lawyers stick pertinaciously to the original date ; and at this very hour 
the period of legal memory is still the accession of Richard I. — White's 
Landmarks of the History of England. 


A Barrister’s Ditemma. During the late Somerset Sessions, held at 
Wells, a young woman was indicted for stealing a 107. bank note, the 
property of a clergyman, in whose service she had been living. Mr. Lovi- 
bond, solicitor for the defence, had prepared a brief which he had given 
to Mr. H. T. Cole, barrister, but the learned counsel was suddenly called 
to Cornwall assizes. He therefore handed his brief over to Mr. Prideaux 
—the brief being indorsed ‘‘ for the prisoner.”” When the case was 
called, however, Mr. Prideaunx opened the case for the prosecution, and 
proceeded to examine with all the vigor of forensic skill in order to insure 
a conviction. The court then asked the prisoner if she had any one to de- 
fend her. ‘*Oh yes,’’ she said, ‘* Mr. Lovibond.” But Mr. Lovibond’s 
brief was in Mr. Prideaux’s hands, who was prosecuting. What was to 
be done! ‘The learned counsel, in some confusion, amid general laugh- 
ter, looked at his brief and found he had been urging every effort to pro- 
cure the conviction of the prisoner he was engaged to defend! His self- 
possession, however, never left him, and after apologizing to the court, he 
‘** hammered ”’ into the jury such a plausible defence, begging they would 
take no notice of what he had been saying before, that at the end of the 
case the jury actually decided for the prisoner, and the woman was aequit- 
ted. So much for the eccentricities of the law! — Law Times. 


Mr. Justice Cresswett ano “ Brorner Witkiys.”’ During the trial 
of the cause Ashworth v. Wild, on Friday, April 13, Mr. Serjeant Wilkins, 
in addressing the jury, made some passing allusion to the anger displayed 
by Mr. Watson, d. C., who was on the opposite side. Mr. Justice Cress- 
well, interrupting the learned serjeant, said, ‘* Won't you allow an advo- 
cate to get angry, brother Wilkins?’’ ‘Thus pointedly addressed, Mr. 
Serjeant Wilkins, turning slowly to the bench, replied, in those double- 
diapasoned tones which he occasionally brings into play with such crush- 
ing effect, ‘* 1 have no objection, my lord, to an advocate, or even a judge, 
getting angry; but 1 think what either the one or the other may say, in 


such a case, is not worth much attention.”’ His lordship threw himselt 


back into his easy-chair, and instituted a scrutinizing examination into the 
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construction of the circular gas-jet suspended from the ceiling. — Liver- 
pool Alon. 


A Busy Barrister. ‘I know,” says a writer in the Household 
Words, ‘‘ a man, —a barrister in great practice, ——- who will probably be 
lord chancellor. He is making perhaps 23,000/. a year by his profession, 
(more shame to us!) and he never dines at all. A biscuit and a glass of 
sherry, bolted mechanically, and placed near him by his clerk, who has a 
sort of life-interest in him; a mutton-chop, got through nobody knows 
how, and peppered with the dust of briefs, — such is his nourishment. 


Baron Auperson’s Last. In charging a Warwick jury the other day, 
in an action by a gentleman against a lady for breach of promise, Mr. 
Baron Alderson said he was of opinion a gentleman in such a case should 
acquiesce in the lady's decision, upon the principle that 

“If a lass won’t change her mind 
Nobody can make her.” 
And then there were two other lines, the Jast ending with the words that 
somebody he would not mention ** might take her.’’ — Law Times. 


A Dear Juryman. Justice Erle had to repeat the whole of his sum- 
ming up in a case recently tried at Bodmin, one of the jurymen being 
deaf, not having heard a word of the first recapitulation of the evidence ; 
the juryman was then discharged. — Jd. 


Notice of New book. 





Tue Law or Contracts. By Tueornitus Parsons, LL.D. Dane Pro- 
fessor of Law in Harvard University, Cambridge. Volume II. pp. 590. 
Boston: Little, Brown & Company. 1855. 

We have heretofore (17 Law Reporter, 58,) noticed the first volume of 
this work. That contained the first part of the treatise, and discussed 
‘the law of contracts in reference to the obligations assumed by the par- 
ties.’’ ‘The present volume treats of ‘* the law of contracts considered in 
reference to the operation of law upon them.’’ In the several chapters 
the author treats of cunstruction and interpretation; the /exr Joc; defences ; 
the statue of frauds; the statute of limitations; interest and usury ; dam- 
ages; and the clau-e of the constitution of the United States respecting 
the prohibition to the States from passing any law impairing the obligation 
of contracts. 

The law upon these several points is collected with considerable fulness, 
and is accurately and succinctly stated. We wish the author had more 
fully discussed the many nice and as yet unsettled questions of law con- 
nected with the matters treated of in this volume. A clear statement of 
the precise condition of mooted and unsettled questions, is often invaluable 
to the professional reader; and lawyers are such good patrons of the book- 
makers, that they have a right to claim that this service shall be rendered 
them. 

With both volumes of the work before us, we are enabled to say that 
Professor Parsons has done by them a great service to the profession. 
Subsequent editions will doubtless make it more complete ; but as it is, it 
is beyond a doubt the best American treatise on contracts, and we are glad 
to hear that it meets with a rapid and extended sale. 
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Name of Insolvent. Residence. ' — cement of | Name of Commissioner 
roceedings. 
Aldrich, Hannibal S.* Westboroug } 
Anderson, Wm. G.f Beve - “te “— _ seman ad oe ees 
Austin, James Milford, “ ve ay wong 
Baker, Healey ft Worcester “ 4 F. G. Kent. 
iain, Gane t ay = > \iexander iH. Bullock. 
Baker, Warren $ enema = ? Alexander H. Bullock. 
Beers. William Woburn = | Alexander H. Bullock. 
Bellows, Wm. L.$ Millbare” ._ a Jno. W. Bacon. 
Bixby, samuel M. cect - | Alexander H. Bullock. 
Bond, Almon Westford | “ in leans Ames. 
Brigham, Elijah §. Watertown | “ a jisnne 5. Moree. 
Burdick, Lyman H. Williamstown |} « Qn. tonne Ames. 
Burt, Jacob D. Billerica ’ | “ l, Shepherd Lhayer. 
long meet ore ’ | -_ a, 
Carter, Jonathar Oi eel aly harles Demond. 
Childs, G wanes — a 15, Wm. J. Merriam. 
Coye, .\masa Waltham ’ r oh Alexander Il. Bullock. 
Darling. Rufes j nest May 25, lewac s. Morse. 
Dean, Aca A. Seiten” ; ay an? |Perez Simmons. 
De Wolf. Daniel A. New Beliord _— 95, \lexander i. Bullock. 
Dudley, David Boy Iston, P J ~ 0 Alonander Hi. Be 
Earle,‘ harles C. jj (Wercester ry 7 [rremene sed Bumeok 
English, Nathaniel P, Boston, “ 4, Alonsader 2. Buttock. 
Felton, Stephen VU. | Bosto ey “c x 5 isaac Ames. 
Fisher, DeWitt ‘Upton ? rT = feaes Ames. 
en Seek eerie ll, \lexander H. Bullock 
Foss, Frederick J. Boston ; “ a. Alexander H. Bullock. 
Furbush, Lewis W. Marlboro? | “ oo Charles Demond. 
Griffin. John Milford.’ om John W. Bacon. 
Hatch, Luther East Bri one | a ol? I’. G. Kent. 0 
Hendk y> Reuben | Acton = sie “sé a ern ig weeny 
Heywood, \ugustus 8 3 essnctes | “ “ Joha W. Baceo. 
ite. aca Joes ’ oh Alexander H. Bullock. 
Johnson, James J. ~~ a - 2, Perez Simmons. 
Jones, Georze W. lAshiar ‘ei “ <9» Mexander H. Bullock. 
Joy, George M. eenhet > | a &, Isaac 5. Morse. 
Kelly, Joha 3. v Rrihten. ’ “ a4, Asa F. Lawrence. 
Lekin, Ansel | Wore saan ce ri tonne Ames. 
Lathe, Cheney er Aaa a oa Alexander H. Bullock. 
Luther, Wm. H.§ Millbury 66 a, oe = 
Lyon, James E. 7 | Abinvte: - “ s Monancet H. Bullock. 
Marston, ‘i homas H. West Cambridg “ Te pong yg poms 
Meson. Williem ham me HM, \sa F. lawrence. 
Morse, Le vu} old M.f Boston, : 66 ~y : masses Endicott. 
Mites lease. Je. lRandoloh eo 2i, saac Ame 8. 
Patch, Epbraim B. pte in ’ = 2, [ rancis Hilliard. 
Peck, Auvustus E. ** is A a ’ 9, Isaac S. Morse. 
Pfaff, Jacob ogee - 21, Alexander H. Bullock. 
Sinean. Maskell. Cambeiies | Ps 7, ( ha:les Demond. 
Putnam, Rufue A. Jr. tt enon uge, oe 11, Johan W. Eacon. 
Sawyer, Joshua D. ; Ne taamang a 16, ‘ harles Demond. 
Shattuck, William lL temaseiite Pm * James G. Allen. 
Sigourney, \Villiam lOxford ’ ie ss Asa F. Lawrence. 
Shorey, Samuel W, liamalt 2, Alexander H. Bullock. 
Skinner, Join Geenehons « 18, Isaac 8S. Morse. 
Smith, Wom. Jr. ** Wessestes. “ a John Ww. Bacon. 
Snow, sol n i... | Raston ’ | “ 21, Alexander H. Bullock. 
Spalding, ibodolphus Busta, “ on: Chesses Sessend. 
Sprivz, Charles Boston, “ a2 re 
Swett, Hubbard W. Tey oe 12, isaac Ames. 
Tavilor, Charles Northbridge “a a? Charles Demond. 
Ward, Davi Becoeks “< ’ ze 22, Alexander H. Bullock. 
Watson, Wm. E. tt New Bedford te. (Aeeee @tueee 
Watriss, ‘Vm. Can bri ~ tte | May 12, Joshua C. Stone. 
Siiitersere, Chastes @.11 — ge, June NM, \sa F. Lawrence. 
Whittemore, Joseph H. ft ae ay ~ 16, Charles Demond. 
Wilson, Andtew A. &% North ao = 16, Charles Demond. 
Wilson, Granville O. £4 North Bride paste .? se 9 Perez Simmons, q 
Wilson, Supply CG. ~~ \Chelmeford™ ares, “ 20, Perez Simmons. Z 
Wing, Wm Gti New Bedford 16, (saac S. Morse. 3 
Wingate, Andrew T, | Boston ' Mag 2% Joshua C. Stone. i 
Winslow, George E, Palmer, —_ = lense Ames. 1 
Wood, Charles B.* | Westhoroush - 18, James G. Allen. t 
VYeunr. Darius oe iat . 8, Alexander H. Bullock. “ 
= name a ‘+ 4, Francia Hilliard. d 
sate Aldrich & Wood. 
+W.& IL Ba 5 ~ t Morse & Anderson. 
i Anse! Lakin ay nine Dass Ce. ¢ Baker, Bellows & Co. 
** Peck, Smith & Co. + area oo 
? Firm ne « —— Pra uam, Whittemore & Co. 
tt t stated. (Wing & Watson ?) §§ G. O. & A. A. Wilson, “as part. and ind.” 











